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THE UTTAR PRADESH VALUE ADDED TAX ACT, 2008
No. 433 (2)-79-V-1-08-1(ka)-1-2008
Dated Lucknow, February 27, 2008

In pursuance of the provisions of clause (3) of Article 348 of the
Constitution of India, the Governor is pleased to order the publication of the
following English translation of the Uttar Pradesh Mulya Samvardhit Kar
Adhiniyam, 2008 (Uttar Pradesh Adhiniyam Sankhya 5 of 2008) as passed by
the Uttar Pradesh legislature and assented to the Governor on February 26,
2008:-

THE UTTAR PRADESH VALUE ADDED TAX ACT, 2008
(U.P. Act No. 5 of 2008)
[As passed by the Uttar Pradesh Legislature]
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to provide for introd ﬂ" of taxation for the levy and
collection of tax on sale on RmseetabiadsM-umels tate of Uttar Pradesh and for
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IT IS HEREBY ¢ he Republic of India as

follows:
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1. Short title, extent a
Uttar Pradesh Value Added

(2) It extends to the whole o
(3) It shall be deemed to have come into force on January 1, 2008
Short Comments
GENERAL GUIDING PRINCIPLES BY COURTS
AFFIDAVIT
Affidavit can be treated as an evidence in support of application for condonation of delay.
Nand Lal Baburivs. C.T.T. 2002 NTN (Vol. 21) 703
Averments made in the affidavit contrary to the record — Acceptance of Affidavit unjustified.
R. L. Virendra & Co. vs. C.T.T. 2006 NTN (Vol. 31) 8
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PRINCIPLES FOR INTERPRETATION OF AMENDING ACT ETC.
Amendment Act:

In interpreting an amending Act, it is permissible to have regard, and sometimes it may be
necessary to do so, to the history of the amendment and the reasons which led to its enactment.
It would then be pertinent to see what was the evil or mischief that existed before and had to be
cured and how the cure or remedy has been provided.

Burmah Shell Oil Storage and Distributing Company of India Ltd., Madras and Others vs. State
of Madras (1968) 21 STC 227 (Mad.)

Title and Preamble:

It is settled rule that to ascertain legislative intent, all the constituent parts of a statute are to be
taken together and each word, phrase or sentence is to be considered in the list of the general
purpose and object of the Act itself. The title and preamble, whatever their value might be as
aids to the interpretation of the statute, undoubtedly throw light on the intent and design of the
Legislature and indicate the scope and purpose of the legislation itself.

Poppat Lal Shah vs. State of Madras (1953) 4 STC 188 (SC).
Purpose and effect of amending A

A consolidating Act is one tha g d: ag law, but a consolidating and

amending Act does not mer, UDGOL Tl e vinis mends and alters the law as
AfurtnlghtlyVA’l‘/GST Law Reporter .

then prevailing. No retros ,,, presumed till expressly or

impliedly manifest from thg¥la

976) 38 STC 372 (Bom.).

A wrong admission is of n® que » be fastened on a person

.T.T. 2005 NTN (Vol. 27) 374
ASPECT THEORY

The Courts will generally adopt an earlier-pranouncement of the law or a conclusion of fact
unless there is a new ground urged or a material change in the factual position - The reason
why Courts have held parties to the opinion expressed in a decision in one assessment year to
the same opinion in a subsequent year is not because of any principle of res judicata but
because of the theory of precedent or the precedential value of the earlier pronouncement -
Where facts and law in a subsequent assessment year are the same, no authority whether quasi
judicial or judicial can generally be permitted to take a different view. This mandate is subject
only to the usual gateways of distinguishing the earlier decision or where the earlier decision is
per incuriam - However, these are fetters only on a coordinate bench which, failing the possibility
of availing of either of these gateways, may yet differ with the view expressed and refer the
matter to a bench of superior strength or in some cases to a bench of superior jurisdiction.

Bharat Sanchar Nigam Ltd. vs. Union of India & Ors. 2006 NTN (Vol. 29) 307) ;
Ponds India Ltd. (Merged with H.L. Ltd.) vs. C.T.T. 2008 NTN (Vol. 37) (SC) 169
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CONSTRUCTION OF STATUTES

While interpreting constitutional provisions, the widest possible construction according to their
ordinary meaning should be adopted.

Amrit Banaspati Company Ltd. vs. State of Punjab 2001 NTN (Vol. 19) 484 (P&H)

Exclusory clause should be construed strictly and not in accordance with the dictionary meaning
to give a wider interpretation of any exclusory clause. Common parlance test should be applied.

Shanti Pulses vs. C.T.T. 2002 NTN (Vol. 20) 63

While interpreting a statute, substantive provisions have to be given due weight. A proviso has
only restrictive operation.

P.P. George vs. State of Kerala & Ors. 2002 NTN (Vol. 21) 475

It is one of the cannons of interpretation that when too literal an adherence to the words of a
statute leads to absurdity, it is open to a court to so interpret the statute as will obviate an absurd
result.

he Crown (1951) 2 STC 44 (Nagpur).

The expressions used in @St
hormonise with the objec

1963) 14 STC 316 (SC).

If two interpretations are BSS ) ce with the object of the
Iegislation should be acceapted WA';(»:!N_;}&. 1;.:.w BoereecelEl onstruction which avoids
inconveniences and injustice y

Singareni Colleries Co. Ltd. vs: y 6 }‘ C 838 (A.P.) reversed in (1966)
V’ 17 STC 197 (SC).

When a statute enacts that something shall-be-deemed to have been done which in fact and
truth was not done, the court is entitled and bound to ascertain for what purpose and between
which persons, the statutory fiction is to be resorted to and full effect must be given to the
statutory fiction and it should be carried to its logical ends.

State of Gujarat vs. Raman Lal Sankal Chand & Co. (1965) 16 STC 329 (Guj.)

It is settled rule that there should be a harmonious reading of all the provisions of a statute and
no provision should be rendered as serving no purpose, as a result of giving a wide construction
to some other provision. Every effort should be made to secure a harmonious reading and
construction of the several provisions of the Act as a whole.

F.K. Hasheeb & Co. vs. State of Madras (1966) 17 STC 38 (Mad.).

An Act of the Legislature is intended to be fairly workable and in the absence of a statutory
provision or a compelling reason courts should always lean to construct a statute in such a
manner as to achieve and secure its object.

Om Parkash Rajinder Kumar vs. Sh. K.K. Opal ETO (Enf.) Amritsar (1961) 19 STC 153 (Pb.
FB).



U.P. VAT ACT, 2008

2012

A decision of Court takes colour from the question involved. Few lines cannot be picked for
inference.

Gujrat Co-operative Milk Marketing Fed. Ltd. vs. A.C. 2003 NTN (Vol. 22) 311
Statutes must be considered as a whole.
Mercury Laboratories Pvt. Ltd. vs. State of U.P. 2000 NTN (Vol. 16) 178

Construction, reducing statute to futility must be avoided. Intention of legislature is to be looked
into.

C.I.T. vs. Bulk Carriers 2003 UPTC 280 (SC)
BINDING FORCE OF THE JUDGMENT OF HiGH COURT

Where there is no appeal or review against an order, it continues to be binding between the
parties even if it has lost precedent value due to contrary decisions of larger bench or higher
Court.

C.S.T. vs. Abdul Ghani Banne Mian 2000 NTN (Vol. 16) 236
Chan’dra Stamping Works vs. C.T.T. 2000 NTN (Vol. 16) 406

CLAUSES IN CONTRACT

Few clauses in contract are mmm 1, The gnce of the contract has to be
|00ked into. A fortnightly VAT/GST Law Reporter /

P. 2000 NTN (Vol. 17) 644
CONSTITUTIONAL TORTS

The Violation of Constitutjg ar on for torts and the State
has vicarious liability to p

“/?.Yefﬁ‘“u° J.P. 2001 NTN (Vol. 19) 563
CONTEMPORANEA EXPOSITION

Where a fundamental aspect has be® ar aftePyear for many years, it would not be
appropriate to allow the position to change

Smithkline Beecham Consumer Healthcare Ltd. vs. D.C.C.T. 2002 NTN (Vol. 21) 761

Contemporaneous exposition by administrative authorities is very useful and relevant guide for
interpretation of expressions used in a Statute and Government orders.

Indlia Extrusion vs. C.C.T. 2002 NTN (Vol. 20) 275
CoNTEMPT OF COURT — POWER OF SUPREME COURT

Supreme Court has inherent jurisdiction to take action of contempt of subordinate Courts
including Tribunals and it may take suo motu action in the matter.

ITAT vs. V.K. Agarwal 1999 NTN (Vol. 14) 25
DEEMING PROVISIONS

Court must assume such state of affairs as real and the consequence which flow therefrom
should be given effect to.

Vijay Kumar Surendra Kumar vs. S.T.0. 1999 NTN (Vol. 14) 449
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DEFINITION
Plain construction of the special definition of the word in a particular Act must prevail.

Ashirwad Insat Udyog vs. S.L.C. 1998 NTN (Vol. 13) 801
DELEGATED LEGISLATION

Power given to Comissioner to notify evasion prone goods for payment of Advance Tax is not
execcessive delegation. Goods subjected to tax only are to be notified.and is therefore not
discriminatory.

Fantasy Sales Corporation V/s Sales Tax Inspector, Walayar [2000] 7 VST 323 (Ker.)
DOUBLE TAXATION

Imposition of sales tax and service tax on sale of SIM card does not tentamount to double
taxation. Different aspects of the same transaction can be assessed to tax by different
legislatures.

Escotel Mobile Communications Ltd. vs. Union of India & Ors. 2002 NTN (Vol. 21) 451
DEPARTMENTAL CIRCULAR

i on revenue.

" C.CE. vs, Ushalie tries 1998 NTN (Vol. 12) 746

A fortnightly VAT/GST Law Reporter /

Circulars and Clarifications issued

Circular contrary to Notifi "
be binding upon the depg

force. The circulars may

«w__ ] | 2002 NTN (Vol. 21) 486

0
NATIONAL LAW BOOK PUBLICATIONS
Email. ntn; m

T 7

Circular can not override St
Ltd. 2000 NTN (Vol. 16) 89
Circular issued by the Commissi@

i I ut 4
Raghunath Laxminarain Spices Pvt. L ] St ! 2000 NTN (Vol. 17) 493; Ajai Kumar &

Company vs. C.S.T. 2001 NTN (Vol. 19) 14,-Eskay Remedies vs. State of U.P. 2003 NTN (Vol.
22) 85; C.T.T. vs. Parikh Gramodyog Sansthan 2003 NTN (Vol. 23) 629 C. C. E. vs. Sharma
Chemical Works 2004 NTN (Vol. 24) 28; C.T.T. vs. Moti Lal Dali Chand Pvt. Ltd., Kanpur 2007
NTN (Vol. 34) 195 ; Ratan Industries (P) Ltd. vs. Addl. C.T.T. 2004 NTN (Vol. 24) 308 ; Shakti
Gramodyog Sansthan vs. C.T.T., Lucknow 2007 NTN (Vol. 35) 183; C.T.T. vs. Bhartya
Charmodhyog Sangh, Saket Colony, Agra 2007 NTN (Vol. 33) 340

Regardless of Interpretation put by court on a particular provision of law, if a circular issued by
Commissioner Places a different interpretation the interpretation put by the Circular shall be
binding upon the revenue .

C.T.T. vs. International Office Machine2004 NTN (Vol. 25) 810

Circular and orders issued by the Commissioner were not binding on the assessee and it was
open to the assessee to claim the benefit of various exemption notification issued from time to
time without having any regard to the circulars and orders, if the terms and conditions were
satisfied by the assessee.

Padinjarekara Agencies Limited vs. State of Kerala 2008 NTN (Vol. 37) (SC) 53



U.P. VAT ACT, 2008

2012

Even an erroneous circular or the circular contrary to the statutory provisions would be binding
upon the authorities of the department.

Shiva Electronics (India) Pvt. Ltd. vs. C.T.T. Lucknow (All.) 223
DECLARATION OF LAw BY HiGH COURT OR SUPREME COURT — RETROSPECTIVE OPERATION

Once the High Court or the Supreme Court declared the law it cannot be said that it became the
law only on the pronouncement of the judgment by the Court but that would deemed to always
the same as has been declared by the Court.

U.P. Khandsari Works vs. C.S.T. 1993 NTN (Vol. 3) 236 ; Rai Bareli Flour Mill Pvt. Ltd. vs.
C.T.T, U.P. 2005 NTN (Vol. 27) 252

DICTIONARY MEANING

Dictionary meaning should not be used while interpreting exclusionary clauses of a notification.
Only that meaning should be given which would achieve rather than frustrate the object of
granting exemption. Common parlance test should be applied.

Shanti Pulses vs. C.T.T. 2002 NTN (Vol. 20) 63

DocTRINE OF MERGER — DismiSSAL OF Sp PETITION BY SUPREME COURT

Dismissal of SLP by Supreme Cg goes not amount to affirmation of
the view of High Court. Spea to de
still it does not amount to mg gl VAT Tepurter 4 der of Supreme Court.

DocTRINE OF MERGER
An order that has merged
C.

3
NATIONAL LAW BOOK PUBLICATIONS
Email. ntnalefS@e m

DocTRINE OF MERGER

The decision of inferior Court dog
of merger is neither a doctrine of co

Kunhayammed and-Ors. vs. State of Kerala 2000 NTN (Vol. 17) 685

EFFeCTIVE DATE OF NOTIFICATION

of superior Court. The doctrine
yctrine statutorily recognized.

From the date of publication in official Gazette - Date of Knowledge of Notification to the Public
not relevant.

C.S.T. vs. India Petroleum, Aligarh 2004 NTN (Vol. 25) 1053
ENTRIES IN SCHEDULE — GENERAL ENTRY VS. SPECIAL ENTRY

When a commodity which may fall in two entries, the special entry has to be preferred against
general entry.

Replica Agencies vs. State of Andhra Pradesh 2002 NTN (Vol. 20) 146
ESTOPPEL

The decision taken by Department in previous years cannot act as an estoppel for contrary view
in subsequent year.

State of A.P. vs. Rashtria Ispat Nigam Ltd. 2002 NTN (Vol. 20) 232



2012

U.P. VAT ACT, 2008

Promissory estoppel has to be pleaded and established and other party should have opportunity
to answer the same.

State of Rajasthan vs. Bhatnagar Cement Co. (P) Ltd. 2002 NTN (Vol. 20) 155
FReenoM OF TRADE AND COMMERCE

Constitution of India Article 301, 304(a), Punjab VAT Act, 2005 Schedule A Entry 49 and
Schedule B Entry 152 — Levy of tax on sugar imported from out side State while sugar
manufactured inside State exempt — Levy discriminatory — Article 304 of the Constitution of India
authorizes the State Legislature to levy tax on goods imported from other States or Union
Territories, but levy of such tax should not discriminate between the goods so imported and
similar goods manufactured or produced within the State — Clause (a) of Article 304 of the
Constitution of India though worded in a positive language has a negative aspect — It is, in truth,
a provision prohibiting discrimination against the imported goods vis-a-vis the goods
manufactured or produced within the State.

Nand Kishore & Co., Ludhiana vs. State of Punjab 2008 NTN (Vol. 38) (P&H) 100
GROUPING UNDER THE SAME ENTRY

The facts that certain articles are mention
that they all constitute one commogi

same entry does not mean tha st I ii
NATIO} S & VIEWS

A fortnightly 1AT5387 Lerx Repeniiez  f ors 2004 NTN ( \Vol. 25) 869

he same headlng in a Statute does not mean
flics, chassis of motor vehicles in the

GENERAL EXEMPTION

If general exemption is
required under CST Act.

D separate notification is

2001 NTN (Vol. 19) 472

HiGH COURT STAY ORDER - ¥ Eiinc e

dperation unless and until it is
vacated, modified or varied by higher authority — The judicial order
unless vacated or modified by the Co# heshigher court remains in operation and is
binding on the parties - It cannot be no-| nest._Io recapitulate the fact the stay order passed by
this Court came to an end on the dismissal of the writ petition on 16-7-1992 and not earlier to it.

C.S.T. vs. Bharat Oil and Rice Mill, Meerganj 2004 NTN (Vol. 25) 779
HINDI VERSION AND ENGLISH VERSION OF LEGISLATION

An order passed by the Cou

If there is a conflict between the two versions of Notification then English version would prevail.
However, if there is no conflict than help of Hindi version can be taken to find out whether the
word used in English version includes a particular item or not.

Park Leather Industry (P) Ltd. vs. State of U.P. 2001 NTN (Vol. 18) 231
PuBLICATION OF NOTIFICATION IN OFFICIAL GAZETTE
Publication of Notification in official Gazette is sufficient for enforcement of Notification.
Union of India & Ors. vs. Ganesh Das Bhorej 2000 NTN (Vol. 17) 572
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VALIDITY OF PROVISIONS — CHALLENGE — AUTHORITY CREATED BY STATUTE

Validity of the provisions cannot be challenged in revision. Revision proceedings are creation of
Statute and Authority created by a Statute cannot question the virus of the provisions of the
Statute.

Meerut Development Authority vs. C.S.T. 2000 NTN (Vol. 17) 851
SUBSEQUENT NOTIFICATION

When there is no ambiguity in original notification, subsequent notification is not to be
considered.

Indian Aluminium Company vs. A.C.C.T. (A) 2001 NTN (Vol. 18) 84
SUPREME COURT — DECLARATION OF LAW
Declaration of law by Supreme Court can be applied in the cases of other parties.
Fizz Drinks P. Ltd. vs. State of Haryana 2001 NTN (Vol. 19) 530
SWEARING OF AFFIDAVIT
Swearing of affidavit before High Court b ounsel is serious lapse.

d Others 2000 NTN (Vol. 16) 178

Mercury Laboratorig 7
PRESUMPTION OF SERVICE OF m.--.mmes

A tortnightly VAT/GST Law Reporter /

Under Section 27 of U.P.
letter must have been de
of rebuttal service canno

mption that the registered
ebuttable, in the absence

/W_ | 2002 NTN (Vol. 20) 120
LEGISLATIVE COMPETENCE ¥4 AL P )

NATIONAL LAW BOOK PUBLICATIONS
Email. ntngl¢fSe m

The legislature can enact @ i ally alter the very basis on
which a judicial pronounceme { ‘;,; ituation which if it has existed
earlier, the Court would not have NG prono :

Kajaria d.'vs. State of U.P. 2003 NTN (Vol. 22) 424
JupICIAL DISCIPLINE

Two Judge Bench of Supreme Court even if it doubts the correctness of the decision of
Constitution Bench is bound to follow the decision of Constitution Bench. At most they could
have referred the matter to larger Bench.

BPC Ltd. vs. Mumbai Sharmik Sangha 2001 NTN (Vol. 19) 481

The Judgment of High Court is binding on every Tribunal or quasi judicial authorities functioning
in the State.

Monga Rice Mill vs. State of Haryana 2001 NTN (Vol. 19) 635

Judgment of Larger Bench - The Decisions of smaller Benches of Supreme Court can not over
rule the judicial decision of larger Bench.

India Qil Corporation Ltd. and another vs. State of U.P. and others 2004 NTN (Vol. 24) 135
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Law Declared by Supreme Court - The law laid down by the Supreme Court is the law of land
and is binding on all the courts and quasi judicial authorities in India - The Tribunal can not
ignore the law laid down by the Supreme Court - The lower Courts are duty bound to consider
the rulings of higher courts seriously - The lower Authorities can not ignore the decision of
Appellate Court merely because it is not acceptable to department - It is not ground for not
following it unless its operation is stayed by competent court.

Deys Medical Stores Limited vs. C.T.T., U. P. 2004 NTN (Vol. 24) 222
JUDICIAL PROPRIETY

One of the Members of the Tribunal had exercised jurisdiction as a revisional authority as
regards these cases - Propriety demands that Member Tribunal should have recused from the
Bench - High Court directed Haryana Tax Tribunal to hear the matter afresh, taking into
consideration the preliminary objections, raised by the petitioner as well.

Ravindra Tubes Ltd. & Jindal Ind. Ltd. vs. State of Haryana 2007 NTN (Vol. 32) (P&H) 329
JUDICIAL REVIEW

Role of Judiciary - The State should not be hampered by the court particularly in tax and social
regulatory measure unless legislation is_cleg aconstitutional - The Court should exercise
restrain.

i Agency vs. StailBNURIEN hors 2003 NTN (Vol. 23) 724

A fortnightly VAT/GST Law Reporter /
A

N3 uction according to their
ordinary meaning should be adopie

A y Sy /W-
SCOpe of Entry ) Entry 52 "me(ow’ AW BOOK PUBI‘;CA'nnns

effect on Articles 301 and 0
delimit the area of Legislatio

h 2001 NTN (Vol. 19) 484

Of India has not over riding
Schedule only define and

India Qil Corporation Ltd. ai Dgand others 2004 NTN (Vol. 24) 135
INTERPRETATION OF JUDGMENT

A decision of court takes its colours from the question involved - Few lines can not be picked up
for inference.

Gujrat Co-operative Milk Mkg Fed. Ltd. vs. A.C (A) TT 2003 NTN (Vol. 22) 311
INTERPRETATION OF TAXING STATUTES
All parts of the Statute or Sections must be construed together.
C.I.T. vs. Punjab Financial Corp. 2002 UPTC 1145 (P&H)

A Statute should be read in ordinary natural and grammatical sense. In interpretation of taxing
Statutes there is no equity in tax.

Bindal Batteries Pvt. Ltd. vs. State of U.P. 2002 NTN (Vol. 22) 76
Common parlance meaning to be adopted.
A.D.C.T. vs. Life Guard Distributors 2001 NTN (Vol. 19) 456
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In taxing Statutes entries are not to be understood in their scientific and technical meaning. The
term and expression used in “tariff’ have to be understood by their popular meaning.

C.S.T. vs. Gulati and Company 2003 NTN (Vol. 23) 989

Use in common parlance of a commodity can be the basis of categorization for taxability in
Trade Tax - Himani Boroplus is commonly and generally available in a cosmetic or general
merchandise shop and not in a medicine shop. It is generally and commonly used during winter
to protect skin and to make it smooth. It is commonly known as cosmetic and not as a medicine.
It may have some antiseptic effect but that will not classify it as medicine. It is not intended to be
used for treatment, mitigation or prevention of disease. Entry of cosmetic is much wide to include
all cosmetic not only used for beautification but also for care of skin. A product, which is used for
care of skin, must necessarily have some antiseptic effect but that will not take out the product
from cosmetic and to bring under medicine.

C.T.T. vs. Singhal Brothers, Hathras 2006 NTN (Vol. 29) 71
Ponds India Ltd. vs. C.T.T. 2006 NTN (Vol. 29) 131

Subsequent entry - When does subsequent have effect on the interpretation of earlier
Notifications? - No doubt subsequent notification can be looked into for interpreting the entry of a
Notification relating to the earlier pegie e is any ambiguity in the entry of the
— |f there is no ambiguity in the

entry of the Notification, whicl ' AL Bigeration, the same should only
be considered - It is always 2 ‘ ude any item from the entry
of any Notification or to ciSity any It€ 8 ation in respect thereof —
Subsequent Notification N©: 122 ssifving the phiotocopier separately, only

means, that the photoco,
from any other entries.

(i) ltems in the taxing Stat pesicons w‘” hich they are sold by the
dealer and purchased by the 40N MOf aotification has to be adjusted
not by the object which the ruley '
employed to effectuate the legislati® on of goods should be according to
their popular meaning as they are understoe commercial sense and not as per the
scientific or technical meaning — (iv) How the=product is identified by the class or section of
people dealing with or using the product, is also a test when the Statute itself does not contain
any definition and commercial parlance would assume importance when the goods are
marketable.

Indo Italian Amusement Park Ltd. vs. C.T.T. 2005 NTN (Vol. 28) 107

Duty of Courts — While interpreting an entry in a taxing statute, the Court’s role would be to
consider the effect thereof, upon considering the same from different angles - Different tests are
laid down for interpretation of an entry in a taxing statute namely dictionary meaning, technical
meaning, users point of view, popular meaning etc. - It is true that the Court must bear in mind
the precise purpose for which the statute has been enacted, namely, herein for the purpose of
collection of tax, but the same by itself would not mean that an assessee would be made to pay
tax although he is not liable therefore, or to pay higher rate of tax when is liable to pay at a lower
rate.

Ponds India Ltd. (Merged with H.L. Ltd.) vs. C.T.T. 2008 NTN (Vol. 37) (SC) 169
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If there is a conflict between two entries one leading to an opinion that it comes within the
purview of the tariff entry and another residuary entry, the former should be preferred.

Mauri Yeast India Pvt. Ltd. vs. State of U.P. & Anr. 2008 NTN (Vol. 37) (SC) 57

Interpretation adopted in classification dispute need not be the same while interpreting the
language of exemption notification which has to be read on its own terms.

Padinjarekara Agencies Limited vs. State of Kerala (SC) 53

If an entry had been interpreted consistently in a particular manner for several assessment
years, ordinarily it would not be permissible for the Revenue to depart therefrom, unless there is
any material change.

Ponds India Ltd. (Merged with H.L. Ltd.) vs. C.T.T. 2008 NTN (Vol. 37) (SC) 169

Interpretation to be adopted - Where two interpretations are possible the interpretation which is
favourable to assessee should be adopted.

Deys Medical Stores Limited vs. C.T.T., U. P. 2004 NTN (Vol. 24) 222

Subsequent Notification - In case of amb|guny in earlier Notification help of subsequent
Not|f|cat|on can be taken - Decision in Papp gis and Biscuits vs. C. T. T. (1998 NTN (Vol.
13) (SC) 721) followed.

5. U.P. Straw anadili t Ltd. 2004 NTN (Vol. 24) 275

A fortnightly VAT/GST Law Reporter / . .
the court will adopt just,
ip, serious inconvenience,

Literal Interpretation - In
reasonable and sensible gfie

Ordinary meaning to be & M .!

NAT' AL LAW BOﬁK PUBLI(‘ATIONS

Vam Orga ‘ntn Elicaon ers 2003 NTN (Vol. 22) 283

Ordinary meaning - A Statuté
interpretation of taxing Statutes

2004 NTN (Vol. 24) 254

al and grammatical sense - In

. vs. State of U.P. 2003 NTN (Vol. 22) 76

Contemporanea Expositio - In the instant case, all the Assessing Authorities except one have
taken the view ever since the year 1997-98 that part of computer and computer peripherals are
exempted from levy of tax. Further, the revisional authorities have also not exercised the suo
moto power conferred on them under Sections 21 and 22-A(2) of the Act thereby impliedly
approving the decisions of the Assessing Authorities. All these indicate that the
Assessing/Revisional Authorities and the Commissioner, till the objection was raised by the
Deputy Accountant General, have understood that the Notification exempted parts of computer
and computer peripherals from levy of turnover tax under Section 6-B of the Act The
Commissioner also, in the Circular Annexure-H, filed in the High Court, has clarified that parts of
computer and computer peripherals are exempted from levy of turnover tax under Section 6-B of
the Act. The contemporaneous interpretation placed by the Assessing Authorities and also the
clarification issued by the Commissioner supports the view taken by the Court that parts of
computer and computer peripherals are exempted from levy of turnover tax.

State of Karnataka & Others vs. Balaji Computers & Others 2007 NTN (Vol. 32) (SC)161

| —



12

U.P. VAT ACT, 2008

2012

Items in the taxing Statute must be construed in the sense in which they are sold by the dealer
and purchased by the customers — (ii) The operation of a notification has to be adjusted not by
the object which the rule making authority had in mind but by the words which it has employed to
effectuate the legislative intent — (iii) Classification of goods should be according to their popular
meaning as they are understood in their commercial sense and not as per the scientific or
technical meaning — (iv) How the product is identified by the class or section of people dealing
with or using the product, is also a test when the Statute itself does not contain any definition
and commercial parlance would assume importance when the goods are marketable.

Indo Italian Amusement Park Ltd. vs. C.T.T. 2005 NTN (Vol. 28) 107

It is well established principle that the exemption notifications are to be construed strictly,
reference may be made to State of Jharkhand & Others vs. Tata Cummins Ltd., and another,
2006 (4) SCC 57 and Kartar Rolling Mills vs. Commissioner of Central Excise, New Delhi, 2006
(4) SCC 772. If the intention of the legislature is clear and unambiguous, then it is not open to
the courts to add words in the exemption notification to extend the benefit to other items which
do not find mention in the notification. In the present case, there is no ambiguity in the
expression used in the G.0. The intention of the State Government is clear that only gold bullion
and specie is entitled to the concessional rate of tax Under the circumstances, the same cannot
be extended to the silver as claimed by the

Orient Traders y8 ikupati 2008 NTN (Vol. 37) (SC) 33

Exemption provisions - In ta fiite ope hz eIl atwhat is clearly said - There is
. A fortnlghtly VA’I‘/GST Law Reporter / A .

no room for any intendmel el B iS o presumption as to a

tax - Nothing is to be readif ook fairly at the language

used.
( D8 NTN (Vol. 36) (All.) 67
Notification granting exe S ent erpreted purposefully.
T. 2000 NTN (Vol. 16) 351
Provisions for exemption are Wgal g the production of the goods
and promoting the developmen te. Such provisions though be
construed strictly but should be constrt and purposive manners

C.T.T-vs. Kajaria Ceramics Ltd. 2000 NTN (Vol. 16) 89

Provisions granting Exemption or concession in rate of tax — As a general rule, all exemptions or
other concessions granted under the statute should be strictly construed as they create
inequalities before the law and any interpretation adopted should not extend the benefit beyond
the express language used in the notifications granting them.

Swapna Bone Meal Co. (P) Ltd. vs. S.T.E. & Ors. 2008 NTN (Vol. 37) (Ker.) 107

Provision granting incentive for promoting economic growth and development in taxing Statutes
should be liberally construed and restriction place on it, should be reasonably construed so as to
advance the objective of the provision.

Modipon Fibres vs. C.T.T. 2000 NTN (Vol. 16) 351

Provisions of Special Acts - Provisions of Special Acts like U. P. Trade Tax Act, 1948 will prevail
over General provisions of Society Registration Act - Provisions of Section 8 of Society
Registration Act are not bar against recovery under U. P. Trade Tax Act.

Naresh Chander Gupta vs. The District Magistrate and others 2003 NTN (Vol. 22) 358
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Purposeful interpretation - Taxing Statutes - Equity - While interpreting the Statutes the words
and context both should be considered - Purposeful interpretation should be adopted - In taxing
statutes too where equitable interpretation is possible; it should be preferred to the literal
construction - Case laws and Mimansa discussed in detail.

State Trading Corporation of India Ltd. vs. C. S. T. 2003 NTN (Vol. 23) 884

Reasonable and purposeful interpretation - Provisions granting incentive for promotion of
economic growth should be interpreted in reasonable and purposeful manner.

Etah Steels Pvt. Ltd., Lalitpur vs. C.T.T. 2003 NTN (Vol. 22) 112
Retrospective amendment and curtailment of exemption is not legal and valid.
State of Rajasthan vs. Bhatnagar Cement Co. Pvt. Ltd. 2002 NTN (Vol. 20) 155

Validity of Legislation - The court should narrowly construct the provisions of legislation if that is
necessary to sustain its constitutional validity - The decisions in Steel Authority of India and
Naptha Jhakari's case distinguished - The provisions of Section 8-E read down to save its
constitutional validity.

Rapti Commission Agency vs. State of U.P. & Others 2003 NTN (Vol. 23) 724

Where language of notification is lreasons is not required.

ala vs. Vattuku/aatO8 dus. 2001 NTN (Vol. 19) 630

A fortnightly VAT/GST Law Reporter //
L g €

of A.P. 2002 (32) STJ 199

IMMUNITY FROM TAX - OL LE ViI, LiST I, ENTRY 54

Constitution of India did d
are used for packing and a#€d purpo

NATIONAL LAW BOOK PUBLICAFIONS
Email. ntn m

oY 'C.T. 1999 NTN (Vol. 14) 58

arded newspapers which

LIMITATION - CONDONATION OF DER

Reason for late filing was sickness o “nesof.the ers actlvely involved in carrying on the
business — Delay was not condoned — Appeal.before Tribunal failed — Held — On account of
illness of sole working partner the delay in filing the appeal appears to be sufficiently explained.

Shiv Construction Company vs. C.T.T., U.P. Lucknow 2007 NTN (Vol. 34) 387

Delay due to gross negligence and latches on the part of the assessee — Rejection of application
for condonation of delay justified.

Shree Chemicals, Ghaziabad vs. C.T.T. 2006 NTN (Vol. 31) 44

Delay of seven years and 255 days - Evidence not led to substantiate claims - Applicant neither
vigilant about his rights nor careful - Application for condonation of delay rightly rejected.

Hindon Ispat Limited vs. C.T.T. U.P., Lucknow 2006 NTN (Vol. 31) 475

"Sufficient cause” t is established from the record itself that applicant was prosecuting it's case
under Section 30 and was under bonafide believe that case be re-opened - The illness after
receipt of order under Section 30 has not disputed.

B. K. Steel Furnitures vs C. T. T. 2004 NTN (Vol. 25) 1093
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“Sufficient Cause” —In the matter of Condonation of delay the approach of the Court should be
justice oriented — Revisions allowed subject to payment of Rs. 500/- as cost in each of the
revisions.

Nav Bharat Paper Products. vs. C.T.T. 2004 NTN (Vol. 25) 1119

‘Sufficient cause’ —If the dealer was prosecuting its case under Section 30 of the Act and filed
the appeal after rejection of the application under Section 30 of the Act the reason was
‘sufficient’ for the purposes of condonation of delay - In the matter of condonation of delay liberal
and pragmatic view should be taken and not pedantic.

Bharat Coal Depot vs. C.S.T. 2004 NTN (Vol. 25) 1228

Delay caused on account of illness of clerk of counsel who could not handover the paper to
counsel - Rules of Limitation are not meant to destroy the rights of the parties; rather the idea is
that every legal remedy must be kept alive for a legislatively fixed period of time. The expression
“each day’s delay” must be explained does not mean that a pedantic approach should be made,
but a pragmatic view should be taken.

C.P. Enterprises vs. C.T.T. 2006 NTN (Vol. 29) 31
FAULT OF COUNSEL

Fault of Counsel —Tribunal was p

fault on the part of dealer. . m;nws

A fortnightly VAT/GST Law Reporter /.
~

ghveere gad 2004 NTN (Vol. 25) 124
Latches on the part of Adfoe

one the delay when there was no

2003 NTN (Vol. 22) 322

1948, Section 9, Indian
ot file appeal within time
d Office —There is sufficient

Government Department f
Limitation Act, Section 5 -9

ps. C.S.T. 2005 NTN (Vol. 27) 389

Sufficient Cause - Medical certificate can-not*verejecied merely because it was issued by Child
Specialist and continuation of business duringperiod of illness of proprietor can not be ground
for rejection of application - The child Specialist can also treat an adult patient - Business can
be carried on with the help of employees - Approach of Tribunal decried.

Radhey Shyam Shree Krishna vs. C. T. T. 2003 NTN (Vol. 23) 870

Delay of 303 days - Ex pate Assessment Order stated to had been given to Advocate for
necessary action - Advocate did not file appeal - On recovery proceedings enquiry revealed that
appeal was not filed - Application for condonation of delay rejected by the First Appellate
Authority and the Tribunal - Rejection of application not sustainable.

Indian Packaging vs. T.T.T., Ghaziabad and Ors. 2006 NTN (Vol. 30) 359

Cause of delay stated to be illness of both of the Directors of the company - Medical certificates
alongwith affidavits produced - Issuance of medical certificates acknowledged by the doctors -
On enquiry assessing authority found that one of the Directors has signed returns and
applications for Form 31 - Application for condonation of delay wrongly rejected by the Tribunal.

Rum Plast Pvt. Ltd., Kanpur vs. C.T.T. 2006 NTN (Vol. 30) 354

Divisional Supe
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Appeal by the Commissioner- Delay on account of officers being busy in elections and time
taken in seeking approval for filing appeal - Delay to be condoned.

C.T.T. vs. Krishna Contractor, Modinagar 2006 NTN (Vol. 30) 376

Medical certificate can not be disbelieved because it was issued by Vaidya - Delay condonation
application wrongly rejected by Tribunal.

Ganesh Prasad and Brothers vs.C.T.T. 2003 NTN (Vol. 22) 265

Appeal could not be typed due to non-availability of typist - Tribunal committed an error in not
condoning the short delay of 7 days in preparing the appeal.

CST, U.P. vs. Bhushan Coal Suppliers, Jaunpur 2003 NTN (Vol. 22) 301
The delay due to wrong noting by counsel should be condoned.
India Shoe Centre vs. C. S. T. 2003 NTN (Vol. 22) 202

Rules of Limitation are not meant to destroy the rights of parties - Court should not adopt an
injustice oriented approach in rejecting the application for condonation of delay - Section 5
should not be defined or crystallized so as to convert a discretionary matter into a rigid rule of
law - A different approach has to be considesedsimmmatier of Government appeals.

T, T. 2003 NTN (Vol. 23) 1080

The Court can not direct cong Ot £ 8 VYRR provided in Statute.

A fortnig}‘nt‘ly‘VA’l“/‘ G‘ST Law Reporte: 4
Singh Entegfises J and 008 NTN (Vol. 36) (SC) 9

a head injury in accident
application — High Court
be adopted - It must be

Delay in filing appeal beg
and was confined to be
held - In matters of Condog
examined as to whether
causing such delay and if\po ARSI GIEL 1AV HO UK U RO ordinarily delay should be
condoned - Present case ré npositio i is permitted to file Second
Appeal and it is heard on
opportunity should be given to a8
pay any tax - Liability of unlawful tax'is Hoticen

Shivam Traders vs. C-T.T., U.P. Lucknow 2008 NTN (Vol. 36) (All.) 27

Order served on the dealer after 8 months of expiry of limitation. The reason for such inordinate
delay remains unexplained. It must be presumed that the order was not passed on the purported
date. Order quashed.

eds : establish that it was not liable to
d'in law — Delay condoned.

Ushodaya Enterprises Ltd. vs. C.C.T. 1999 NTN (Vol. 14) 58
ORDER OF REVERSAL

The order of the Tribunal being one of reversal it was expected from it to deal all aspects as
were dealt with by the authorities below before recording a finding of reversal - It is open to the
Tribunal to take a different view but not without taking into consideration those aspects of the
case which were taken into consideration by the authorities below.

C.S.T. vs. Doneria Pvt. Ltd 2004 NTN (Vol. 25) 773
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PRINCIPLE OF ESTOPPEL

Whether principle of estoppel applies on the question of wrong admission (or admission against
law)? — Held — No — Principle of estoppel does not apply on the question of wrong admission (or
admission against law). Any admission made in ignorance of legal right or under duress cannot
bind the maker of the admission.

Gee Kay Tobacco Products Private Ltd. vs. C.T.T. 2005 NTN (Vol. 27) 374

PRINCIPLE OF RETURN OF DOCUMENT BY A CouRrT HAVING NO JURISDICTION FOR PRESENTATION
BEFORE AN APPROPRIATE COURT OR FORUM AND EXCLUSION OF TIME SPENT

This principle is applicable in proceedings under section 30(3) of U. P. TRADE TAX ACT, 1948.
Rai Bareilly Flour Mills vs. The trade Tax Tribunal 2004 NTN (VOL. 25) 852
PROPOSED ENACTMENT

Whether the benefit provided in any proposed enactment can be taken as a ground for non-
payment of tax? - Held - No - The argument that the petitioner did not pay the amount of tax in
view of the Finance Bill, 1996 introduced in the Parliament is wholly unacceptable. The
petitioners could not have imagine the flnal shape of the Act to be enacted by the Parliament
and refrain from paying tax by assugai 0 pay tax would be liquidated by the
amended provision.

Jagdamba Fog NA:"-W‘M"M-% 005 NTN (Vol. 26) (P&H) 171

A fortnightly VAT/GST Law Reporter 4

PROCEDURAL RETROSPECTE

Whether applicable to ca [d - No - It is settled law
that procedural retrospe e in a case where the

proceedings have been ¢lgs 0g W‘“ 5 procedural requirement
cannot be complied with. l
o 2l "“ﬂ%‘ﬂéfi’ﬁij“‘°“s . 2004 NTN (Vol. 25) 1122
PURPOSIVE INTERPRETATION — _
Retrospective amendment and curic¥age exern Aot legal and valid.
State of Rajasthan vs. Bhatnagar Cement Co. Pvt. Ltd. 2002 NTN (Vol. 20) 155
PRECEDENT — CONFLICTING DECISIONS OF SUPREME COURT OF Co-EQUAL BENCHES

High Court is free to disregard the latter decision if it contains apparent flaw in reasoning. The
latter need not be followed automatically.

Ushodaya Enterprises Ltd. vs. C.C.T. 1999 NTN (Vol. 14) 58
PROMISSORY ESTOPPEL
Principle of estoppel cannot be applied against the dealers. Equity is out of place in tax law.
Om Traders vs. C.T.T. 2002 NTN (Vol. 21) 508
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RETROSPECTIVE AMENDMENT

Notification having effect of increasing liability to tax of a dealer should not be retrospective
unless there is a clear provision in the Statute in this connection.

Ganesh International vs. A.C. and Another 2001 NTN (Vol. 18) 43
Agarwal Metal Suppliers vs. C.T.T. 2002 NTN (Vol. 21) 594

State Government is competent for retrospective legislation.
Premier Enterprises vs. C.T.0. 2001 NTN (Vol. 19) 393

A legislation may be made to commence retrospectively. Amendment Act is not retrospective
merely because it applies also to those to whom pre-amended Act was applicable.

Dena Bank vs. Bhikhabhai Prabhudas Parekh and Co. 2000 NTN (Vol. 17) 596

An Amendment or legislation, which is constitutionally valid, cannot be struck down merely due
to its retrospective operation.

Mycon Construction Limited vs. State of Karnataka 2002 NTN (Vol. 20) 327

RETROSPECTIVE OPERATION OF ORDER
AUTHORITY

ATION/ MODIFICATION) QUASI JUDICIAL

Orders (Cancellation/modifica
retrospective effect unless 3

ity can not be operative with
h Authority by the Statute.

d. 2004 NTN (Vol. 25) 916
REVIEW APPLICATION

Every authority having 3 prder has also power to
consider the review applid the review application is
in strict sense, not maintainable SITICiSL LA W BUCIE PUSLIC] e Tax Rules, 1948.

frol 'T.T. 2005 NTN (Vol. 26) 225
RuULE OF CONSTRUCTION NOSCUN

Rule of construction noscunter a sociis mea nown by his companion”. The meaning of
word or expression is to be gathered from surrounding word that is from the context.

Brindavan Bangle Stores & Ors. vs. A.C.C.T. 2000 NTN (Vol. 16) 205
SPECIFIC ENTRY VS. GENERAL ENTRY

When resort should be made to residuary/general entry? — Held — Resort has to be had to the
residuary/general entry only when a liberal construction of the specific entry cannot cover the
goods in question. The language of Entry 97 (b) clearly shows, by use of the phrase “other than
those specified elsewhere” that it is not only a residuary entry but also that electronic systems,
instruments etc. may be classified under other entries.

State of Maharashtra vs. Bradma of India Ltd. 2005 NTN (Vol. 27) 1
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STATEMENT OF COUNSEL

The statement of the Counsel of the dealer cannot be accepted as an admission so as to bind
the respondents, having regard to the requirements of Section 80 of the Evidence Act. Excluding
the statement of Counsel there was no material on the record of the case that the plant and
machineries were moveable properties and in the absence of any other material, the statement
of Counsel cannot be accepted as an admission to bind the dealer and it shall not be in the
interest of justice to fasten the liability on the applicant on the admission made by the Counsel.

Gee Kay Tobacco Products Private Ltd. vs. C.T.T. 2005 NTN (Vol. 27) 374
STATUTE IN PARIMATERIA - TO BE LOOKED
Term not defined in Act and Notification — Meaning in similar enactment can be looked into.
C.T.T. vs. Kajaria Ceramics Ltd. 2000 NTN (Vol. 16) 89
STAY ORDER

Stay order in respect of past dues - Whether stay order in respect of past dues constitutes
bonafide reason for non-payment of current dues ?- Held - No - The interim direction given by
the Supreme Court was confined to past dues which were subject matter of litigation before the
High Court in CWP No. 12776 of 1998 ifferently, the stay order passed by the
Supreme Court on 19-1-1996 ha ayable by the petitioner in future.

Therefore the peFitioner‘s plea t had EMQWS piide belief that the purchase tax
was not payable in respect g & durtiyhidy VALY 15T famw Relpeste ¢ holly untenable.

Jagdamba JOc O NTN (Vol. 26) (P&H) 171
"SUFFICIENT CAUSE"
The word "sufficient casef |8 I 8pDroa in such cases should be
justice oriented. al Kisg / NTN (Vol. 25) 899

NATIONAL LAW BOOK PUBLICATIONS

SUPPLEMENTS TO ORDER Email. n/t,.m.,{

Whether a public order can b
otherwise? - Held - No - Order ‘Sggn
Allegations made for the first time in'cot

Shilpa Knftwears vs. State of U. P. 2004 NTN (Vol. 24) 129

egoming better as they grow older -
ot be considered.

SANCTION OF PRESIDENT

Where the principal Act has already sanction of the President and amendment does not alter the
basic character of existing Statute then the absence of Presidential assent cannot be made a
ground for its invalidation.

Amrit Banaspati Co. Ltd. vs. State of Punjab 2001 NTN (Vol. 19) 484
TECHNICAL MISTAKE IN APPLICATION

A technical mistake in application does not warrants its rejection - Procedure is designed to
facilitate justice - Rejection of application on technical ground will not serve the interest of justice
- Decision in AIR 1955 SC 125, AIR 1983 SC 355 followed.

C.S.T. vs. Ansari Bricks Field 2004 NTN (Vol. 24) 527
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TRANSFER OF CASE

A change of Court is not allowable merely because the other side too has no objection for such
change. Or else, it would mean that when both parties contend together they can avoid a Court
and get a Court of their own choice. Such an option cannot be given to the parties.

Mahabir Prasad Singh vs. Jacks Aviation (P) Ltd. 1999 NTN (Vol. 14) 149
TRIBUNAL — How APPEAL To BE DECIDED

Tribunal being the last Court of fact should advert to the explanation given by the dealer and
thereafter consider the various objections and record its finding - Since it has not been done
order of Tribunal is vitiated and the matter requires reconsideration by the Tribunal.

Anjani Coal Agency vs. C. T. T. 2005 NTN (Vol. 26) 397
Two PARALLEL ENTRIES EXISTING SIMULTANEOUSLY

One entry omitted — Whether items covered under omitted entry should be treated to be covered
by the remaining entry? — A general principle can be drawn from this judgment that two parallel
entries will not include the item thereof in the remaining entry.

imited vs. C.S.T. 2004 NTN (Vol. 25) 879

WORDS & PHRASES

Accessories NAT!oﬁ* e

A fortnightly VAT/GST Law Reporter /

Any thing manufacture for 488

Agency

The essence of agency
principal who continues to'pe:th wiBEoPthe;go0ds.altd who efore liable to account for
the proceeds - Case law on C C

Agricultural Implements

Belts, Pulley and attachements when sold seperately by itself are not agricultural implements -
Decision in State of Punjab vs. Hindson Pvt. Ltd. followed.

Hariraj Industries, Agra vs. CST 2003 NTN (Vol. 23) 659
"Charge"

The meaning of the term “charge on the property” is to be found in Section 100 of the Transfer of
Property Act, in which it has been equated to a “simple mortgage”, and it has also been laid
down therein that, in the absence of a specific provision in any law, no charge shall be enforced
against any property in the hands of a person to whom such property has been transferred for
consideration and without notice of a charge. Thus, while Section 24(1) of the Act gives the tax
dues only the status of a simple mortgage over the properties of the defaulter, Section 24(2)
gives these dues a priority over all other claims against that property except claims for land
revenue and of Land Development Bank.

B. Suresh Chand vs. State of T.N. and Anr. 2007 NTN (Vol. 32) (Mad.) 124
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Determination

The word determination presupposes application of mind and expression of the conclusion - It
connotes the official determination and a not mere opinion of finding.

Ashok Leyland Ltd. vs. State of Tamil Nadu & Anr. 2004 NTN (Vol. 24) 165
Doctrine of Per incurriam -

Is applicable where by inadvertence a binding precedent or relevant provisions of the Statute
have not been noticed by the Court - "Per incurriam” are those decisions given in ignorance or
forgetfulness of some inconsistent statutory provision or of some authority binding on the court
concerned.

C.T.T. vs. Calcutta Perfumery Works (P) Ltd. 2007 NTN (Vol. 33) 69
“Drugs ‘includes’ Cosmetic — Meaning of -

The word includes gives a wider meaning to the words or phrases in the statute. The word
includes is usually used in the interpretation clause in order to enlarge the meaning of the words
in the statute. When the word include is used in the words or phrases, it must be construed as
comprehending not only such things as they signify according to their nature and impact but also
those things which the interpretation cla

Ponds India Ltg vith H.L. Lt . 2008 NTN (Vol. 37) (SC) 169
NATIOE% VIEWS / ( ) ( )
"For the purpose of thls A A fortnightly VAT/GST Law Reporter /

The expression "for the pyfp . € "for the purpose of all the
provisions of the said Ac - :

Ashok, il Na 2004 NTN (Vol. 24) 165

Mention

NATIONAI- LAW BOOK PUBLICATIONS

The word mention means ‘d Enail. yal@?‘fmﬁilu{r\

"Namely" - Meaning of -

In this case, while considering what is the-meaning that is required to be given to the word
'namely' employed in the circular issued by the State of Bombay directing that no primary or
secondary school shall from the date of the order, admit to a class where English is used as a
medium of instruction any pupil other than a pupil belonging to a section of citizens the language
of which is English wherein it is explained by stating 'namely’ Anglo-Indians and citizens of non-
Asiatic descent has observed that ordinarily the word 'namely’ imports enumeration of what is
comprised in the preceding clause and it ordinarily serves the purpose of equating what follows
with the clause described before. Further, the word 'namely' has also been explained in the said
decision and also in the Oxford English Dictionary as 'that is to say'. In this connection, it is
useful to refer to the observation made by the Court in paragraph 12 of the judgment which
reads as under:

State of Karnataka & Others vs. Balaji Computers & Others 2007 NTN (Vol. 32) (SC) 161
PERSON

In the case of a private limited company, Directors cannot be termed as person. The company
as a whole is a juristic person.

C.T.T. vs. J.P. Plastic Pvt. Ltd. 2001 NTN (Vol. 19) 513
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PRESUMPTION

Presumption can be rebutted by evidence of facts but conclusive presumption stands on a
different footing, it can not be altered.

Ashok Leyland Ltd. vs. State of Tamil Nadu & Anr. 2004 NTN (Vol. 24) 165

RECORD
In taxing Statute “Record” has to be taken to be the record, as it existed on the date of passing
assessment order. C.T.T. vs. Gulati and Company 2003 NTN (Vol. 23) 989
SucH As

The use of word ‘such as’ is illustrative and not exhaustive.
Smithkline Beecham Consumer Healthcare Ltd. vs. D.C.C.T. 2002 NTN (Vol. 21) 761
THAT IS To SAY
“That is to say” is not word of limitation but for explanation or illustration.
Mercury Laboratories Pvt. Ltd. vs. State of U.P. 2000 NTN (Vol. 16) 178
THEREUPON ’

It is often construed to refer,

F:e;fﬁlfm;”gte rather than as JOVEHRRemeAS VOIS LIGISE
its full effect.

Re order of sequence of their
gnificance and must be given

As la 5. S N2 . 2004 NTN (Vol. 24) 165
UNLESS THERE IS ANYTHI

Even where definition is 3 1t 8 ! ive a somewhat different
meaning in different Sectidfs e Agldependingiuponihe sut the context.
BRI Agro Techl 0. 2001 NTN (Vol. 19) 541

Use

Machinery imported for setting up an-industrialunitseafnot be covered under the term "use" -
The term should take colour from the term “"sale®and consumption - However the matter left for
final decision by appropriate authority which can have benefit from the opinion of court.

India Oil Corporation Ltd. & Anr. vs. State of U.P. & others 2004 NTN (Vol. 24) 135
WRIT PETITION UNDER ARTICLE 226 OF CONSTITUTION OF INDIA
WRIT - FOR DAMAGES
In exceptional cases the Court can grant damages in writ jurisdiction.
Ram Singh vs. State of U.P. 2000 NTN (Vol. 17) 727
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WRIT PETITION — WHEN MAINTAINABLE AND WHEN NOT
ALTERNATIVE REMEDY

Writ petition pending for a long time cannot be rejected on the ground of alternative remedy.
Alternative remedy is not absolute bar.

Brooke Bond India Ltd. vs. State of U.P. 2000 NTN (Vol. 17) 841

In view of two conflicting decisions of High Court the Appellate Authority or even the Tribunal will
not be in the position to take a contrary view — The petitioner should not be relegated to
alternative remedy, as the conflict should be resolved.

Camphor and Allied Products Ltd. vs. State of U. P. 2004 NTN (Vol. 24) 316

Where the question is of recurring nature and does not involve disputed questions of facts, the
petitioner should not be relegated to the alternative remedy of appeal — Decision in 2003 NTN
(Vol. 22) (Cannon India Pvt. Limited vs. State of U. P.) followed.

Camphor and Allied Products Ltd. vs. State of U. P. 2004 NTN (Vol. 24) 316

Notices issued on the basis of Circulars of higher authorities - Assessing Authority bound to
follow the direction - No point in forcing the-de esappeal before lower authorities.

ta omrrﬁr Vi
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& Others 2003 NTN (Vol. 22) 283

The alternative remedy is striction by the courts to not

exercise discretion under A
Gujrat Co-opefative | : .C (AT 2003 NTN (Vol. 22) 311

bx Law taxing inter-State
edy of appeal - Once a
sale is prima facie found § to seek protection under
Article 226 of the Constitutig e Sales Tax Law.

Guljag Ind® g and Anr. 2003 NTN (Vol. 23) 608

8 ndfa does not debar entertainment of
writ petitions but |t is a self imposed : \Mieriever the action of Check-Post officer
smacks of arbitrariness, the power of Jud|c|aLr;eV|ew is available with this Court under Article
226 even if alternative remedy of appeal is available — Whether exercise of power in a given
situation was called for or not is a question which has to be decided from case to case and no
principle of universal application could be laid down.

Xcell Automation. vs. Govt. of Punjab and Anr. 2007 NTN (Vol. 33) (P&H)184

Writ filed by assessee for mandamus directing to respondent to assess the turnover of
photocopiers as electronics goods under U. P. Trade Tax Act and Central Sales Tax Act - Writ
can not be dismissed on the plea of alternative remedy - Because facts are undisputed and
recurring in nature - Only question of law involve - Hence alternative remedy is not absolute bar
to writ petition.

Canon India Private Limited vs. State of U.P. & Ors. 2003 NTN (Vol. 22) 126

Assessing Authority mechanically applied the principles laid down by the Apex Court without
analyzing the facts — Alternative remedy — Not an absolute bar where the action is wholly without
jurisdiction.

Assotech Realty Pvt. Ltd. vs. State of U.P. & Anr. 2007 NTN (Vol. 34) 67
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It is well settled that where the controversy is likely to be of a recurring nature and it does not
involve disputed questions of fact it should be decided by the High Court instead of relegating
the petitioner to alternative remedy of appeal etc. - The controversy in the present case is likely
to be of a recurring nature and it does not involve disputed questions of fact.

Barco Electronic Systems (P) Ltd. vs.State of U.P. and others 2004 NTN (Vol. 25) 1272

ALTERNATIVE REMEDY — PosITION OF SUPREME COURT IN APPEAL AGAINST ORDER OF HIGH COURT
ADMITTING WRIT -

Where after elaborate consideration High Court found the statutory remedy to be not efficacious
can entertain the writ petition notwithstanding the fact that alternative remedy is available to the
petitioner. Since the High Court has elaborately dealt with the question as to why the statutory
remedy available was not efficacious, it would not be proper for this Court to consider the
question again. When the High Court had entertained a writ petition notwithstanding existence of
an alternative remedy this Court while dealing with the matter in an appeal should not permit the
question to be raised unless the High Court’s reasoning for entertaining the writ petition is found
to be palpably unsound and irrational. Supreme Court decline to consider the question of
availability of alternative remedy.

buja Cement Ltd. 2005 NTN (Vol. 28) 71

AGAINST SHow CAUSE NoTICE
Writ petition against simple Lse not maintalfte. CO
A fortnightly VAT/GST Law Reporter /

S (A) 1998 NTN (Vol. 12) 67

Writ petition against notice
sufficient reason for refus
jurisdiction from continuing¥&t 0N -»

NATIONAL LAW BOOK PUBLICATIONS

iGopmany vs. Theg 'P. 2003 NTN (Vol. 23) 1033

native remedy is not a
authority acting without

ommissioner is entertainable -

Writ petition against show causg r O
J that authorities will go beyond the

The notice is wholly without jurisdicte,a
Circular - Alternative remedy is not absolute*bar

| —

Goodage Rubber Works vs. State of U.P. and others 2003 NTN (Vol. 23) 553

Writ against simple show cause notice - High Court entertained the petition under Article 226 -
Order challenged before Supreme Court - High Court was not justified in entertaining the
petition.

State of U.P. vs. Anil Kumar Ramesh Chandra Glass Works 2006 NTN (Vol. 30) (SC) 311
EXERCISE OF JURISDICTION

The High Court should not exercise jurisdiction unless the order of lower authority is perverse or
is passed in violation of principles of natural justice.

C.T.T. vs. U.P. Paper Corporation Pvt. Ltd. 2001 NTN (Vol. 18) 229

Writ petition against an order can not be entertained by Court if there is alternative remedy of
appeal - The entertainment of writ petition by the court is entirely matter of discretion of court.

Rama Dairy Products Ltd. vs. Se., U. P. Kr Utp Mandi Samiti 2003 NTN (Vol. 22) 475
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AGAINST PROVISIONAL ASSESSMENT ORDER

Writ petition against provisional assessment order not maintainable - The dealer has opportunity
to raise points in appeal under Section 9 of the Act - Writ petition is not maintainable.

Khandelwal Soya Industries Ltd. vs. State of U. P. 2003 NTN (Vol. 23) 899
CHALLENGE To CONSEQUENTIAL ORDER WITHOUT CHALLENGING BAsIC ORDER

The challenging of consequential order without challenging the basis order is not permissible -
The rule of exclusion of writ jurisdiction is not a law but discretion to be exercised by the Court -
If the case requires any kind of evidence etc. the writ court may not exercise its extraordinary
jurisdiction at all.

Smt. Shakuntala Devi & ors. vs. T. T. O., Ghazipur & ors. 2004 NTN (Vol. 24) 420
FORISSUING DIRECTION TO THE ASSESSING AUTHORITY NOT TO MAKE PROVISIONAL ASSESSMENTS
Not maintainable.
Sareen Sports Industries vs. Deputy C.T.T. Meerut 2006 NTN (Vol. 31) 426
SUBSEQUENT DEVELOPMENT

Subsequent development during the
getting relief.

a.can be taken into consideration for

.P. 1999 NTN (Vol. 14) 158

2. Definitions. In this
context;

gnant in the subject or

(a) "appellate aut
under section 5

whom an appeal lies

23V EOXK T'UBLIC.ATIONS
1

> W‘NI :
(b) "assessing autho
()  appointed and posted

(i) appointed by the State Government and posted by the Commissioner;
or

(iii) appointed and posted by the Commissioner, and empowered under
rules framed under this Act to perform all or any of the functions of
the assessing authority under this Act.

[See Rules 4(10), 5(1)]

(9) "assessment year" means the period of twelve months commencing on
the first day of April of a calendar year;

(d) "board" means the Uttar Pradesh State Tax Board established under
section 78.

(e) "business" in relation to business of buying or selling goods includes-



2012

U.P. VAT ACT, 2008 25

(i)

(iii)

(f)

(i)

=
=

—_ = = = = = =
=

any trade, commerce or manufacture or any adventure or concern in
the nature of trade, commerce or manufacture, whether or not such
trade, commerce, manufacture, adventure or concern is carried on
with a motive to make profit and whether or not any profit accrues
from such trade, commerce, manufacture, adventure or concern,

the execution of any works contract or the transfer of the right to use
any goods for any purpose (whether or not for a specified period);

any transaction of buying, selling or supplying plant, machinery, raw
materials, processing materials, packing materials, empties,
consumable stores, waste or byproducts, or any other goods of a
similar nature or any unserviceable or obsolete or discarded machinery
or any parts or accessories thereof or any waste or scrap or any of
them or any other transaction whatsoever, which is ancillary to or is
connected with or is incidental to, or results from such trade,
commerce, manufacture, adventure or concern, works contract or
lease, but does not include any activity in the nature of mere service or
profession which does not involve the purchase or sale of goods.

“capital goods” means achine, machinery, equipment,

apparatus, tool, app

ation used for manufacture

or processing of a ds for sale ASHTe and includes:-

(i

A fortnightly v.A’r/és’r Law Reporter /
components, . [
machinery,
installation;

such plant, machine,
ppliance or electrical

moulds and di

storage tank;
NATIONAL LAW BOOK PUBLICATIONS
Email. ntn, ailleo m

lab equipments, instruments and accessories,

machinery, loader, equipment for lifting or moving goods within factory
premises, or

generator and boiler used in manufacture of goods for sale by him but
for the purpose of section 13, does not include:-

air-conditioning units or air conditioners, refrigerators, air coolers,
fans, and air circulators if not connected with manufacturing
process;
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(h)

(i)

(iii)

(ii) an automobile including commercial vehicles, and two or three
wheelers, and parts, components and accessories for repair and
maintenance thereof;

(ii) goods purchased and accounted for in business but utilised for the
purpose of providing facility to the employees.

(iv) vehicle used for transporting goods or passengers or both;
(v) capital goods used in the execution of a works contract; and
1[(vi) Omitted]

"Commissioner" means the person appointed by the State Government
as the Commissioner of Commercial Taxes and includes a Special
Commissioner of Commercial Taxes, an Additional Commissioner of
Commercial Taxes and a Joint Commissioner of Commercial Taxes.

[See relevant rules including Rule 74]

"dealer" means any person who carries on in Uttar Pradesh (whether
regularly or otherwise) the siness of buying, selling, supplying or
distributing goods direg cash or deferred payment or
for commission, r or | aluable consideration and
il’lCludeS, - NATIOE* VIEWS

A fortnightly VAT/GST Law Reporter /
a local authorifg?”
other society,

co-operative society or
ily or other association

a factor, brokes r credere agent, or any
other mercant g ed, and whether of the
same dCSCI'ipti ] (eATNAI. L8V BDOK FULLICIHIG)8E I’IOt, who carries on the
business of bu sy s upp ributing goods belonging

to any principal, | oN
an auctioneer who cness of selling or auctioning

goods belonging to any , whether disclosed or not, and
whether the offer of the intending purchaser is accepted by him or by
the principal or nominee of the principal;

a Government which, whether in the course of business or otherwise,
buys, sells, supplies or distributes goods, directly or otherwise, for
cash or for deferred payment or for commission, remuneration or other
valuable consideration;

any person who acts within the State as an agent of a dealer residing
outside the State, and buys, sells, supplies or distributes goods in the
State or acts on behalf of such dealer as-

' . Omitted vide Noti. No. 1724(2)/LXXIZ-V-1-1 (ka) 14/2008 dt. 29.08.08 w.e.f. 16.07.08 (U.P.
Act No. 19 of 2008). Before omission the sub-clause (vi) of Clause (f) of Section 2 was as
follows:

(vi) captive power plant used for generation of electrical energy and its parts, components and
accessories for repair and maintenance thereof;
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(A) a mercantile agent as defined in Sale of Goods Act, 1930 or

(B) an agent for handling of goods or documents of title relating to
goods; or

(C) an agent for the collection or the payment of the sale price of
goods or as a guarantor for such collection or such payment;

a firm or a company or other body corporate, the principal office or
head quarter whereof is situated outside the State, having a branch or
office in the State, in respect of purchases or sales, supplies or
distribution of goods through such branch or office;

any person who carries on the business of transfer of property in goods
(whether as goods or in some other form) involved in the execution of a
works contract;

any person who carries on the business of transfer of the right to use
any goods for any purpose (whether or not for a specified period) for
cash or for deferred payment or other valuable consideration;

a railway container cond
provider, who fail

cargo operator, a courier service
e and complete address of

consigner or consj 2 or if d e wme or address of consigner
. . & VIEWS .o
or consignee is 1y foo8.9AEls VAT GET Taass Ree«me:/« erifiable, or the owner or

thorization for transit of
post but failed to deliver
post;

person in-chargf’c

(x) an owner or A € I storage or warehouse
who stores co { > of transporters except
those referred 0 { )-GO €K PUBLICATIONS
Provided that 3 s, i a body corporate, sells
agricultural or ho ¥ by himself or grown on any
land in which he ha¥ea whether as owner, usufructuary
mortgagee, tenant, lessee O rwise, or who sells poultry or dairy
products from fowls or animals kept by him shall not, in respect of
such goods, be treated as a dealer;

(i) "declared goods" means goods declared under section 14 of the Central

Sales Tax Act, 1956, to be of special importance in the inter-State trade
Or commerce;

? . Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-clauses (ix) and (x) of Clause (h) of
Section 2 were as follows:

(ix) railway container contractor, transporter or any other carrier or a forwarding agent of
goods including owner of a cold storage who fails to disclose the complete address of consigner
or consignee or if disclosed name and address of consigner or consignee is bogus, forged or
not verifiable;

(x) an owner or person in-charge of a godown or warehouse who stores commercial goods;
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@) "document" means any matter expressed or described upon any
substance by means of letters, figures or marks, or by more than one of
those means, intended to be used, or which may be used for the purpose
of recording that matter and includes-

(i an electronic document including data, record or data generated,
image or sound stored, received or sent in an electronic form or micro
film or computer generated micro fiche; and

(ii)  such other document as may be notified by the State Government.

(k) "erstwhile Act" means the Uttar Pradesh Trade Tax Act, 1948 (U.P. Act
No. 15 of 1948)

N “exempt goods” means any of the goods mentioned or described in
column (2) of the Schedule-I;

(m) "goods" means every kind or class of movable property and includes all
materials, commodities and articles involved in the execution of a works
contract, and growing crops, grass, trees and things attached to, or
fastened to anything perma attached to the earth which, under the

actionable claims, s S or s
E NATlol!ﬂm VIEWS

(n) “import” In rela ARG TS0 Dring or receive any goods
at any place witjgl ! ated outside the State
where journey uch place outside the
State and termi 3

>

(0) “importer” mes
State from any 3

es any goods into the
es a dealer —

NATIONAL LAW BOOK'PUBLICATIONS

()  who makes firs LANYFI00dS Y received into the State
from any place ot

(i) who receives any gd

, behalf of any other person
from any place outside't

(iiij on whose behalf any goods are received into the State from any place
outside the State by any other person;

(p) "input tax", in relation to a registered dealer who has purchased any
goods from within the State, means the aggregate of the amounts of tax,-

(1) paid or payable by such registered dealer to the registered selling
dealer of such goods in respect of purchase of such goods; and
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(i)

x)

(i)

(i)

paid directly to the State Government by the purchasing dealer himself
in respect of purchase of such goods where such purchasing dealer is
liable to pay tax under this Act on the turnover of purchase of such
goods;

3[Provided that tax paid or payable in respect of transfer of right to use
any goods shall not form part of the input tax.]

"lease" means any agreement or arrangement whereby the right to use
any goods for any purpose is transferred by one person to another
(whether or not for a specified period) for cash, deferred payment or
other valuable consideration without the transfer of ownership and
includes a sub-lease but does not include any transfer on hire purchase
or any system of payment by installments;

"lessee" means any person to whom the right to use goods for any
purpose is transferred under a lease;

"lessor" means any person by whom the right to use any goods for any
purpose is transferred under a lease;

"manufacture" means g g mining, collecting, extracting,
mixing, blending, ornarn finishing, or otherwise
processing, treati mncuvanwvs t does not include such
manufacture or 1y be prescribed;

A fortnightly VAT/GST Law Reporter /

“manufacturer’ i Ar S tioned or described in

column (2) of S by application of any
process of mani { ufact f a new commercial
commodity insi such new commercial
commodlty with Sthefiulirect] themse; and includes
a selling agent 'S 01 SUTHY modity on behalf of the

A mentioned or described in
column (2) of Schedule-IV

"officer-in-charge of a check-post or barrier" includes an officer not
below the rank of assessing authority posted at a check post or barrier;

[See Rules 4 (10), 5(2)]

"place of business" means any place where a dealer carries on business
and includes-

any shop, ware-house, godown or other place where a dealer stores his
goods;

any place where a dealer produces or manufactures goods;

* . Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).



30

U.P. VAT ACT, 2008 2012

(aa)

(ab)

(ac)

(i)

any place where a dealer keeps his books of accounts and documents;

any place where a dealer executes the works contract or where the
right to use goods is exercised;

in a case of a dealer who carries on business through an agent (by
whatever name called), the place of business of such agent;

"purchase price" means the amount payable by a purchaser to a seller
as consideration for the purchase of any goods made by or through him
after deducting the amount, if any refunded to the purchaser by the
seller in respect of any goods returned to such seller within such period
as may be prescribed.

Explanation: Purchase price does not include-

(i) the amount representing the cost of outward freight or cost of
installation, charged by the seller from the purchaser of goods if
such amount has been shown separately on sale invoice or tax
invoice

issued by the seller;

(ii) amount of ta mounf wn separately on the sale
n’rsomﬁ*: VIEWS

invoice or ta ‘
A fortnightly VAT/GST Law Reporter /

"registered dea

section 18;

"registering a ) fficer ered under the rules
framed under thi eal wi £ ension, cancellation of
registration ce ; d to registration under

"re-sale" means a sal W 7 goods in the same form and
condition in which such'go ezesptitchased by such person;

"sale" with its grammatical variations and cognate expressions, means
any transfer of property in goods (otherwise than by way of a mortgage,
hypothecation, charge or pledge) by one person to another, for cash or
for deferred payment or for any other valuable consideration and
includes,-

a transfer, otherwise than in pursuance of a contract of property in
any goods for cash, deferred payment or other valuable consideration;

a transfer of property in goods (whether as goods or in some other
form) involved in the execution of a works contract;
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(iii)

(iv)

the delivery of goods on hire purchase or any other system of payment
by installments;

a transfer of the right to use any goods for any purpose (whether or not
for a specified period) for cash, deferred payment or other valuable
consideration;

the supply of goods by an association or body of persons (whether
incorporated or not) to a member thereof for cash, deferred payment or
other valuable consideration;

the supply, by way of or as part of any service or in any other manner
whatsoever of goods, being food or any other article for human
consumption or any drink (whether or not intoxicating) where such
supply or service is for cash, deferred payment or other valuable
consideration and such delivery, transfer or supply of any goods under
sub-clause (i) to sub-clause (vi) above shall be deemed to be sale of
those goods by the person making the delivery, transfer or supply and
a purchase of those goods by the person to whom such delivery,
transfer or supply is made.

"sale price" means th a dealer as consideration for

the sale of any good ess ‘mv llo B S cash dlscgunt according
to the practice nog & forbaigh e VA1 JCST 1w Regorts but inclusive of any sum
charged for anytli t of goods at the time of
or before the delivery of such.geeds (] )st of outward freight or

delivery or cost
charged;

ch cost is separately

Explanation:

(i) In acasei
deferred for &
duty is shifted
sale price;

payable by a dealer is
point of payment of any
hall be deemed part of the

(i) The price of packing material in which any goods are packed shall
be deemed part of sale price of goods sold.

(iii) Sale price of goods in relation to transfer of property in goods
(whether as goods or in some other form) involved in the execution
of a works contract, shall be determined after deducting the
aggregate of actual amount incurred towards labour and services,
amount of profit relating to supply of labour and services and such
other amounts as may be prescribed from the total amount
received or receivable in respect of such works contract;
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(iv) In respect of transfer of right to use goods, any goods for any
purpose (whether or not for a specified period) sale price means the
valuable consideration received or receivable in respect of such
transfer of right to use goods but does not include any sum
payable as a penalty or as compensation or damages for breach of
contract;

4[(v) Tax charged or chargeable shall not form the part of the sale price;

(vi)  Cash or trade discount at the time of sale as evident from the invoice
shall be excluded from the sale price but any ex post facto grant of
discounts or incentives or rebates or rewards and the like shall not
be excluded from the sale price;]

(ae) “Schedule” means any of the Schedule appended to this Act;

(af) "Settlement Commission" means the Commission constituted under
section 62;

5[(ag) "tax" means a tax leviable under this Act, on the sale or purchase or both,
as the case may be, of goods han news paper; and shall include,-

(i)  composition mo gd rate or in lump sum, as the

case may be mﬂ:ﬂ' al amount of tax due on
NATION; & VIEWS . . .

turnover of A foidights \ AT [C£1¢ Lase [<aportes rovisions of section 6 or

section 6A; g%

6[(iii) the amoun! ' ection 3-A;]

.AW BOOK PUBLICATIONS

7 [(ah) "taxable dealer m eF WO ) pay tax under this Act;]

*  Inserted vide Noti. No. 497(2)/LXXIX=V=1-09

-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). —

5 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the clause (ag) of Section 2 was as follows:

(ag) "tax" means a tax leviable under this Act, on the sale or purchase of goods other than
newspapers; and shall include, -

(@) tax or lump sum, as the case may be, payable, in lieu of actual amount of tax due on
turnover of sales, in accordance with provisions of section 6; or

(b) amount of reverse input tax credit;

S . Inserted vide Noti. No. 1125(3)/79-V-1-09-1 (ka) 11/2009 dt. 27.08.09 w.e.f. 27.5.2009
(U.P. Act No. 21 of 2009).

7. Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the clause (ah) of Section 2 was as follows:
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(ai)

(&)

(aq)

"taxable goods" means any goods except goods mentioned or described
in column 2 of Schedule I;

"tax invoice" means a bill or a cash memo issued in the prescribed form
and manner by a registered selling dealer to a registered purchasing
dealer or to a person or body referred to in clauses (ii), (iii, (iv) and (v) of
sub-section (1) of section 22 in respect of sale of any goods except
exempt goods and non-vat goods;

“tax period” means period for which a dealer is liable to submit a tax
return of turnover and tax under section 24 and where a dealer either
commences or discontinues his business during any tax period, tax
period includes part of such tax period during which business of the
dealer has remained in existence;

"tax return" means any return of turnover and tax prescribed or
required to be furnished under this Act or the rules made thereunder;

“taxable turnover of purchase” means turnover obtained after
deducting from the gross turnover of purchase such amounts as may be
prescribed,;

“taxable turnover obtained after deducting

from the gross turg of sale suciam as may be prescribed;
A fortnightly VAT/GST Law Reporter /

T

"Tribunal" meang r section 57;

"Turnover of pressions means the
aggregate of th > price L or payable in respect
of purchase of g0g w tly or through another
dealer, whethe d count of others, after
deducting the ameo VA TIG! v_u A‘AWLU!‘F LFCIETEL. DY seller in I'CSpCCt of any
goods returned to d as may be prescribed;

"turnover of sale"
goods, sold or supplied
directly or through another, W
of others; W

Y amount of sale prices of
way of sale by a dealer, either
eron his own account or on account

"vehicle" means any kind of mode of transportation used for carriage of
goods including motor vehicle constructed or adapted for the carriage of
goods, or any other motor vehicle not so constructed or adapted when
used for the carriage of goods solely or in addition to passengers
including every wheeled conveyance, pull or push cart including animal
drawn cart, animal, trailer, trolley, bicycle, tricycle, carrier and such
other mode of transportation as may be specified in the notification
issued by the State Government in this behalf;

(ah) “taxable dealer” means a dealer who is liable to pay tax in accordance with provisions of
sub-section (2) of section 3 read with provisions of sub-section (5) of the said section,;
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"vessel" includes any container, ship, barge, boat, raft, timber, bamboo
or floating materials propelled in any manner;

“Web Site” means World Wide Web of the Department of Commercial
Taxes of Uttar Pradesh with such domain “up.nic.in” and with address
“http://comtax.up.nic.in” or any other website notified by the State
Government.]

"works contract" includes any agreement for carrying out, for cash,
deferred payment or other valuable consideration, the building
construction, manufacture, processing, fabrication, erection,
installation, fitting out, improvement, modification, repair or
commissioning of any movable or immovable property.

Short Comments

Section 2: Definitions

Clause (a) “appellate authority”

Authorities under the act are not court

Authorities created by the State

e taxes, performing certain quasi

judicial functions are not Court. ,
NATlol!m VIEWS

Clause (e) “business”
Canteen sales - liable t

Government of India und
respect of its activities of
term business.

Activities of sale by canteen fa
canteen amounts to carrying on busi

A fortnightly VAL (T35 Caw ftszosey s. C.S.T. 1974 (34) STC 60

5 workers liable to tax in
ivities are included in the

NATIONAL LAW BOOK PUBLICATIONS
Email. nt}aﬂ@\q{

7S.T. 2000 NTN (Vol. 17) 792

s. Sales to employees through

C.S.T. vs=British India Corporation 2003 NTN (Vol. 22) 337

Government Department — Department of Military Engineering Service — Material Supplied
for Construction

Cement, steel and other material supplied to carry out the work of construction in works contract
— The activities of Department are covered by the definition of “business”.

Garrison Engineering vs. C.T.T. 2000 NTN (Vol. 17) 863

% . Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the clause (at) of Section 2 was as follows:

(at) “Web Site” means World Wide Web of the Department of Commercial Taxes of Uttar
Pradesh with such domain “tradetax.nic.in” and with address “http://tradetax.nic.in” or any
other website as may be notified by the State Government.
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Incidental or ancillary sales - When “business” and when not —

Where the main activity of the person or body are not business then the connected, incidental or
ancillary activities of sales would not normally amount to business unless an independent
intention to conduct business in these connected, incidental or ancillary activities is established
by the revenue.

State of Tamil Nadu vs. Board of Trustee of the Port of Madras 1999 NTN (Vol. 14) 482

Incidental or ancillary sales come within the ambit of business only when the main activities are
business.

State of Tamil Nadu vs. Board of Trustee of the Port of Chennai 1999 NTN (Vol. 14) 482; C.S.T.
vs. Maha Prabandhak Jal Sansthan 2000 NTN (Vol. 17) 777

Railway
Activity of the transportation is the activity of commerce within the definition of ‘business’.
Divisional Superintendent Engineering (C) vs. C.T.T. 2006 NTN (Vol. 30) 163

Sale of machinery after closure of entire business - not incidental

Sale of machinery by the dealer afte business can not be treated to be a

transaction of business.

.. ries 1992 NTN (Vol. 1) 388

A fortnightly VAT/GST Law Reporter /
Note: Against this decisiog8LF
1993.(See 1993 (90) STC

Transport Company -
parts —

e Supreme Court on 7-5-
phsolete and unutilized

Transport Company engdged prg ) es of unserviceable old,

BOOK PUBLICATIONS,

obsolete and unutilized part ) > CoVereony m “business”.

Trust - Religious trust — Sales of 36

Trust established with the object of spreading=message of Sri Sai Baba is not carrying on
business in respect of its sale of Books, pamphlets and other literature and not a dealer.

C.S.T. vs. Sai Publications Fund 2002 NTN (Vol. 20) 305 (SC)
Clause (h) “dealer”
Collector of Custom - Sale of confiscated goods

Collector of Custom selling the confiscated goods under the provisions of Custom Act is dealer
under State Sales Tax Act.

Collector of Custom vs. State of West Bengal 1999 NTN (Vol. 15) 652

Government Department — Central Government Department — Power of State government
to impose sales tax

Not barred.
Collector of Custom vs. State of West Bengal 1999 NTN (Vol. 15) 652 (SC)
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Government Department — No commercial activity - Not dealer

The Government department not engaged in commercial dealings is not covered under the term
“dealer”. Commercial activity is a must for treating the department as dealer.

State of Haryana vs. Government of India Photolitho Press 2002 NTN (Vol. 20) 197
Hospital

Supplying medicines, surgical items, vaccines, X-ray items etc. to its indoor patients during the
course of their treatment comes does not comes within definition of ‘Dealer’ under Section 2(t) of
the Bihar Finance Act, 1981.

Tata Main Hospital vs. State of Jharkhand & Ors. 2008 NTN (Vol. 36) (JHC) 149
Jal Sansthan - not dealer

Main activity of Jal sansthan is to ensure the supply of pure drinking water and not for carrying
out any business of buying or selling. Jal sansthan cannot be treated as dealer.

C.S.T. vs. Maha Prabandhak Jal Sansthan 2000 NTN (Vol. 17) 777
Pawn broker is dealer

Pawn broker is a ‘dealer’ and carrig
Tax Act and Rules when he c3 S o
default of the pawner througl lory)-Auctioneer, -

o
A forcuightly VAT/GST Law Reporter £

geaning of the State General Sales
icles/goods, occasioned by the

a 1998 NTN (Vol. 13) 764
Clause (m) “goods”

Drawings, designs, ma
Drawings, Designs, Man

NATIONAL LAW BOOK BLICATIONS
160

1'-1”&5@;1"5”“’ C 2002 NTN (VOI 20) 73

T
Duty entitlement pass book &
Duty entitlement pass Book and othe® : € goods and not actionable claim.
~—Philco Exports vs. S.T.0. 2001 NTN (Vol. 19) 696;
Yasha Overseas vs. C. S. T. 2008 NTN (Vol. 37) 129 (SC)
Electromagnetic waves or radio frequencies

Telephone communication and other accessories giving access to telephone exchange with or
without instruments - What are “goods” in telecommunication for the purposes of Article
366(29A)(d)? - Goods do not include electromagnetic waves or radio frequencies for the
purpose of Article 366(29A)(d). The goods in telecommunication are limited to the handsets
supplied by the service provider.

Bharat Sanchar Nigam Ltd. & Anr. vs. Union of India & Ors. 2006 NTN (Vol. 29) 307 (SC)
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Factory building, plant and machinery, factory shed, administrative buildings

On a plain reading of definition of “goods”, it is crystal clear that the “goods” means moveable
properties. It excludes immoveable properties. Plant and machineries when fastened to or
attached to earth is immovable property. From a reading of the contract in question as a whole, it
is clear that entire factory premises including the plant and machinery, administrative buildings,
shed, furniture etc. were transferred on lease and license. When plant as a whole is leased out
or given license to manufacture including the plant and machinery, it is immovable property and
plant and machinery are not liable to be taxed for their use - U.P. Trade Tax Act, 1948, Section 2
(d).
Gee Kay Tobacco Products Private Ltd. vs. C.T.T. 2005 NTN (Vol. 27) 374
Import licence/R.E.P. licence are goods.
Vikas Sales Corporation vs. C.C.T. 1996 NTN (Vol. 9) 80 (SC)
Mirza Tanners Ltd. vs. State of U.P. 1997 NTN (Vol. 11) 865
Lottery tickets — are not goods

Lottery tickets are not covered under the term goods.

Sunrice Assg

SIM Card mmmmws

A fortnightly VAT/GST Law Reporter /
What a SIM card represe / it
the States In determ|n|n i}

of Delhi 2006 NTN (Vol. 30) 61 (SC)

een correctly submitted by
ies will keep in mind the
subscribers but is merely
ard cannot be charged
the parties. If the parties
be open to the Sales Tax

part of the services ren
separately to sales tax. {4

Authorities to Ievy sales takthe NATIONAL LAW BO! PUBL;CA'nons
! ndia 2006 NTN (Vol. 29) 307

ded software) - Term "all materials,
e "Goods" includes both tangible and
intangible/incorporeal property which is capabl&of abstraction, consumption and use and which
can be transmitted, transferred, delivered, stored, possessed etc- This term includes all such
properties - The software programmes have all these attribute.

Tata Consultancy Services vs. State of A.P. 2004 NTN (Vol. 25) 1141

DEPB (Duty Entitlement Passbook)” — Import License or Replenishment License (REP
License) - Constitution Bench decision in Sunrise does not alter the position in regard to levy of
tax on sale of REP License and on that issue the three-Judge Bench decision in Vikas continues
to hold the field - DEPB has an intrinsic value that makes it a market commodity - Therefore,
DEPB, like REP License qualifies as ‘goods’ within the meaning of the Sales Tax laws of Delhi,
Kerala and Mumbai and its sale is exigible to tax — Constitution of India Article 366(29-A) — Sale
of goods Act, 1930.

Yasha Overseas vs. C.S.T. & Ors. 2008 NTN (Vol. 37) (SC) 129



38

U.P. VAT ACT, 2008

2012

Clause (n) “Import”

Kanpur dealer sold goods to Gwalior dealer. A part of consignment delivered in transit to the
revisionist for sale in transit. Revisionist cannot be treated as an importer until there is a finding
of re-entry of goods in the State of U.P.

Rama Kanyt & Company vs. C.T.T. 2000 NTN (Vol. 16) 10
Clause (ac) “sale”
Replacement under warranty

Free replacement under warranty does not constitute sale. The transfer of property in the parts
replaced under warrant is part of original sale of product.

Geo Motors vs. State of Kerala 2001 NTN (Vol. 19) 520
SIM card supply

Supply of SIM Card is sale as well as service. Sales Tax and Service Tax both are leviable on
such consideration. Different aspects of the same fransaction can be assessed to tax by
different legislatures.

Escotal Mobile Corgaai nion of India 2002 NTN (Vol. 21) 451

Sale or Works contract
NATIQE* .

To determine the real natur,
isolation but the substancegl@fil

ontract are not to be read in

2. 2000 NTN (Vol. 17) 644
Telephone Department
Telephone service is notiNg§o® :
not be service but sale. NATIONAL LAW BOOK PUBLICATIONS

Email. ntnaiefs m

Dy service provider would

Bharat Sanchar % Ors. 2006 NTN (Vol. 29) 307

Tender forms sale by Maharas!

Sales of Tender Forms by the Maharast ate-Electricity Board to various parties who
intended to submit tender with the Board cannot be regarded as sale which can be subjected to
tax.

Maharashtra State Electricity Board vs. State of Maharashtra 1998 NTN (Vol. 12) 354

Sale - As defined in the Act after Constitution Amendment and Works Contract (as defined in the
Act after Constitution Amendment) — Manufacture, supply, installation and commissioning of
Elevators and Lifts — Transaction is “sale” and not works contract.

State of Andhra Pradesh vs. Kone Elevators (India) Ltd. 2005 NTN (Vol. 27) 5

Works contract — Construction of Flats — Karnataka Sales Tax Act, 1963 Sections 2 (t), 5-B,
29(1), 2(e) — Whether the appellant who engaged in property development involving construction
and building of flats and subsequent sale thereof liable to tax under Section 5-B in view of law
laid down by Supreme Court in Raheja Development Corporation? — Held — Doubt expressed —
Matter referred to larger Bench.

Larsen & Tourbo Ltd. and Anr. vs. State of Karnataka 2008 NTN (Vol. 38)(SC) 137
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CHAPTER - II

Incidence, Levy and Rate of Tax

3. Incidence and levy of tax. (1) Subject to the other provisions contained in
this Act, every dealer shall be liable to pay tax under this Act, for each
assessment year, on his taxable turnover of sale or purchase or both, as the
case may be, of taxable goods, at such rates and at such point of sale or
purchase as provided under section 4 or section 5:

Provided that tax shall be levied on and charged from every dealer on
such sales and purchases as are made on or after the date on which the
dealer becomes liable for payment of tax in accordance with provisions of
sub-section (3) or sub-section (5), as the case may be.

(2) Where a dealer carries on business for part of any assessment year he
shall, subject to the other provisions contained in this Act, be liable to
pay tax on the taxable turnover of sale or purchase or both, as the case
may be, of taxable goods, at such rates and at such point of sale or
purchase as provided under section 4 or section 5, where such sales or
purchases are affected e 1od in which he is liable for
payment of tax in ag isions of sub-section (3) or
sub-section (5). NATlol!m ;IIEws /

A fortnightly VAT/GST Law Reporter £

3) Dealers, of the gigié i against the serial no.
mentioned in cofmn ( x on sales or purchases
or both, as the purchases of goods are
made by them olumn (3) against the
same serial no.

Serial Date
No.
(1) g (3)
1. (i) Dealers whose "reg ifi , | January 1, 2008

under this Act, is effective on January 1,
2008

(ii) | Dealers whose registration certificate,
issued under the Central Sales Tax Act,
1956, is valid on January 1, 2008

(iii) | Dealers who hold any imported taxable
goods in opening stock on January 1,
2008
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Dealers who hold any taxable goods in
opening stock on January 1, 2008
where such goods have been
manufactured, processed or packed by
using or consuming of any imported
goods

Dealers who hold any taxable goods in
opening stock on January 1, 2008
where such goods have been
manufactured, processed or packed by
using or consuming any goods
purchased after furnishing to the selling
dealer any form of declaration or
certificate  prescribed under the
erstwhile Act or the rules framed there
under.

Dealers who hold any goods in opening

stock on Janua 8 where such
goods ha after
furnishin

(vii)

such purchase and over of such
sale, of all goods, as defined hereunder,
during the assessment year of
commencement of this Act, from first
day of the business during such
assessment year, has, on or before
January 1, 2008, exceeded the taxable
quantum as provided in sub-section (4);
and

(b) who have not made any change in
the nature of their business before their
aggregate of turnovers as stated in
clause (a) has exceeded the taxable
quantum as provided in sub-section (4).
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(viii) Dealers who have been carrying on
exclusive business of purchase of any
goods from within the State or sale of
any goods within the State or both, as
the case may be, of any goods during
the assessment year immediately
preceding first assessment year under
this Act and whose aggregate, of the
turnover of such purchase and
turnover of such sale, of all goods, as
defined hereunder, during such
preceding assessment year had
exceeded the taxable quantum as
provided in sub-section (4).

(ix) Dealers who, in the year of
commencement of this Act, have,
before January 1, 2008,-
(a) made an inter-state sale of any

NA’riollms;&: ;IIEWS !
A fortnightly VAT/GST Law Reporter /

2. Dealers, who isn \c Date on which a
business, import &l Js dealer receives
January 1, 2008 ' ' taxable goods for

v the first time

3. Dealers who obtain registratiot certificate under | Date from which
the Central Sales Tax Act, 1956 on or after | registration
January 1, 2008 certificate is

effective

4. Dealers, who, with or without any other kind of | Date on which a
business, make sale of any taxable goods in the | dealer makes first
course of inter-State trade or commerce on or | sale of any
after January 1, 2008 taxable goods in

the course of
inter-State trade
or commerce
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Dealers, who, with or without any other kind of
business, on or after January 1, 2008, make a
sale, in the course of export of the goods out of
the territory of India, of any taxable goods or
make such sale of any exempt goods where in
manufacture, processing or packing of such
exempt goods any taxable goods have been
used, consumed or utilized

Date on which a
dealer makes first
sale of the goods
in the course of
export of the
goods

Dealers, who, with or without any other kind of
business, consign any taxable goods on or after
January 1, 2008 at any place outside the State
except by reason of a sale and such goods are
delivered in the other State without a sale

Date on which a
dealer for the first
time consigns
any taxable goods
outside the State

Dealers who have been carrying on exclusive
business of purchase of any goods from within
the State or sale of any goods within the State or
both, as the case may be, of any goods from a
date prior to January 1, 2008 or dealers who
commence such busingss

2008 and-
NATIOHM: ;IIEws

(i) whose aggreg
purchase and t - fortaigh=y: VAl GET Liz Reportar 4

including
commenceme

(4) of this se
2008; and
(ii) who do not
their business bé
turnovers as stated
taxable quantum as provid
of this section

NATIONAL LAW BOOK PUBLICATIONS
Email. ntnpiefS@gmaikeom

Date on which
aggregate of the
turnovers of
purchase from
within the State
and turnover of
sale within the
State or both, as
the case may be,
of all goods of a
dealer, as defined
hereunder, for
the first time in
any assessment
year exceeds the
taxable quantum
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9[8. (i) A railway container contractor, an air | First date on
cargo operator, a courier service | which any
provider, who fails to disclose the name | taxable goods
and complete address of consigner or | are found in
consignee or if discloses such name or | the possession
address of consigner or consignee is | or custody,]
found bogus, forged or not verifiable; or
the owner or person in-charge of a vehicle
who obtained authorization for transit of
goods from the officer in-charge of entry
check post but failed to deliver the same
to the officer in-charge of the exit check
post,

(i) an owner or person in-charge, of a
godown or cold storage or warehouse
other than a transporter except those
covered under clause(i) who fails to
disclose the name and address of the

] goods stored in

1 Il
nA'nomum & VIEWS

8 fextyalitly VAT /€S wav Repser |

NATIONAL LAW BOOK PUBLICATIONS
Emalil. ntn, ailleqm

° . Substituted vide Noti. No. 497(2)/LXXIX"Y 9-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the entry at Sl. No. 8 of sub-section (3) of
Section 3 was as follows:

8. Transporter or any other carrier or a forwarding | First date on which any
agent or railway container contractor of goods where | taxable goods are found in
such transporter, carrier or forwarding agent or | the possession or custody,
railway container contractor fails to disclose the
name and address of the consignee or consigner in
Uttar Pradesh or if disclosed name and address of
consigner or consignee is bogus, forged or not
verifiable or fails to furnish copy of invoice, challan,
transport receipt or consignment note or document
of like nature in respect of any taxable goods, which
are held in possession or custody or carried in his
vehicle; or

An owner or person in-charge, of a godown or cold
storage or warehouse who fails to disclose the name
and address of the owner of any taxable goods stored
in such godown, cold storage or warehouse.
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9. Dealers who do not fall in any of the classes | Date from which
mentioned against serial Nos. 1 to 8 above | registration certificate
and who obtain registration certificate | is effective
voluntarily under section 18.

Provided that a dealer who exclusively deals in purchase or sale, or

both, as the case may be, of exempt goods, shall not be liable to pay tax

under this Act.

Explanation (1)— For the purposes of this sub-section and sub-section

(5) the expression "aggregate of turnover of purchase from within the

State and turnover of sale within the State or both, as the case may be,

of all goods” shall mean the aggregate of the turnover of-

(a) purchase of all taxable goods where such purchases are made by
the dealer from within the State from persons other than registered
dealers; and

(b) sale of all goods except goods included in clause (a) where such
sales are made by the dealer within the State

Explanation (2)— Wh g in more than one category,

mentioned in colu pove, then he shall be liable

for payment of vith el T arliest date of all dates
mentioned in col S :

4) Taxable quantu fe € 1 all be five lakh rupees.
10[Provided thg es o ess during part of an
assessment yedid } ‘ al amount of five lakh
rupees which s is and for this purpose
part Of the monti 10 1‘;.'11“:(011'?1. 1;1(.'.’ £00 & PUHLICHIIOI

(5) Every dealer who g or payment of tax shall
continue to be so % om¥which he discontinues his
business: - .

[See Rules-6, 20(2)(a)]

(6) For the purposes of this Act, following shall be determined in the
prescribed manner:-

(a)  Turnover of sale of goods-

(i) involved in the execution of works contract in which property in
goods is transferred; or

(ii)) in cases of transfer of right to use any goods;

(b) Taxable turnover of sale; and

(©)

Taxable turnover of purchase.

' Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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(7)

(8)

(10)

(b)

Where in respect of transfer of property in goods involved in the
execution of a works contact, the contractor does not maintain proper
accounts or the accounts maintained by him are not found by the
assessing authority to be worthy of credence and the amount actually
incurred towards charges for labour and other services and profit
relating to supply of labour and services are not ascertainable, for the
purpose of determining turnover of sale of goods under sub-clause (i) of
clause (a) of sub-section (6) such charges for labour and other services
and such profits, may be determined on the basis of deduction of such
percentage of the value of works contract as may be prescribed and
different percentages may be prescribed for different types of works
contract.

Amount of tax, for which a dealer is liable for payment under any
provision of this Act, shall be paid in the prescribed manner.

Notwithstanding anything to the contrary in this Act, where any goods
are sold or purchased together with any packing materials, sale or
purchase of packing material shall, notwithstanding the fact that
contracts of sale or purche ooods and such packing material
have been made sepa or purchase, as the case may

be, of the goods andffiepa 'm‘r been shown separately,-

S & VIEWS y

. A fortnightly VAT/GST Law Reporter /

be liable to tax 5 A ate
of the goods sl

able to sale or purchase
ch packing materials;

not be liable
goods is exe

e or purchase of such
ler.

Where tax is pal A commission agent on
oth, as the case may be,
ipal shall not be liable to

may permit any power proje dustrial unit engaged in generation,
transmission and distribution of electrical energy, having aggregate
capital investment of Rs.1000 crore or more to own the tax liabilities of a
dealer of such sales as are made to that unit.]

Explanation: For the purposes of this Act, the dissolution of a firm or
association of persons or partition of a Hindu Undivided Family or
transfer by a dealer of his business shall be deemed to be cessation or
discontinuance of business.

Short Comments

Section 3 “Incidence and levy of tax”

This section is the charging section under the VAT Act. It levies tax on taxable turnover of sales,
purchases or both which is according to section 4 or 5.

"' Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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12 [3-A. Levy of Additional Tax. (1) Notwithstanding anything to the contrary
contained in any other provision of this Act but subject to the provisions of sub-
section (2), every dealer liable to pay tax under this Act shall be liable to pay in
addition to the tax payable under any other provision of this Act, an additional
tax on the taxable turnover of sale or purchase of goods or both, at such rate not
exceeding five percent, as may be specified by the State Government by
notification in the Gazette. Different rates may be specified in respect of different
goods or different classes of goods.

(2) No additional tax under sub-section (1) shall be levied and paid on,-

(a) The turnover of sale or purchase or both as the case may be, of goods
specified in column 2 of Schedule-I and Schedule-III;

(b)  the turnover of sale or purchase or both as the case may be, of goods
declared to be of special importance in the inter-State trade or commerce
under Section 14 of the Central Sales Tax Act, 1956;

(c)  such sale or purchase, or sale or purchase of such goods by such class
of dealers, as may be specified in the notification issued by the State
Government under Clause on 7.

(3) The amount paid ung ction (1 ge eligible for input tax credit
10 *r.un.im':

in accordance wit IO
A fortnightly VAT/GST Law Reporter /

of tax under Section 6

(4) Any dealer who j@oail
1 hposition with respect to

shall also be el
additional tax.

(5) The additional 1
a period of five
by the State Government £rIEY

Email.

4. Levy of tax on turno ble on sale of goods under

cease to be levied after
Of the notification issued

(a) goods named or descri ec 0 ’ (2) of the Schedule II, at every
point of sale and at the rate effour percent;

(b) goods named or described in column (2) of the Schedule III at every
point of sale and at the rate of one percent;

(c) goods named or described in column (2) of the Schedule IV at the point
of sale mentioned in column (3) and at the rate of tax mentioned in
column (4) of the Schedule against such goods;

"2 Inserted vide Noti. No. 1125(3)/79-V-1-09-1 (ka) 11/2009 dt. 27.08.09 w.e.f. 27.5.2009
(U.P. Act No. 21 of 2009).



2012

U.P. VAT ACT, 2008 47

(2)

(3)

(d)

goods named or described in column (2) of the Schedule V at every
point of sale and at the rate of twelve and half percent;

Provided that in respect of goods mentioned in column (2) of Schedule
IV, the State Government may, by notification, declare different rates of
tax, not exceeding fifty percent, in respect of different goods or class of
goods.

Provided further that turnover of sale of textile and sugar except
khandsari sugar, mentioned or described in column (2) of Schedule II,
shall be liable to tax from such date and at such rate, not exceeding four
percent, as may be notified by the State Government.

In respect of any entry of any Schedule, explanation or clarification, if
any, given in footnotes of such Schedule, shall be deemed to be a part of
such entry of such Schedule.

Where a dealer, selling any goods, 13[is not entitled to realize or has not
realized if entitled] amount of tax, payable by him on the turnover of sale
of such goods, separately on tax invoice, sale invoice, cash memo or bill
from the purchaser of theg nt of tax payable by him on the

NA'nonﬂ{.,a-,'s 8 VEDHS egate of sale prices

A fortnightly VAT/GST Law Reporter 4

The State Gove ) ne Gazette, amend any
entry of any Sc } of the Schedule and in

NATIONAL LAW BOOK PUBLICATIONS
Ema’l. ntn,

, as soon as may be after

some later date is appointed take effect from the date of its publlcatlon
in Gazette subject to such modifications or annulments as the two
Houses of the Legislature may during the said period agree to make, so
however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done thereunder except
that any imposition, assessment, levy or collection of tax or penalty shall
be subject to the said modification or annulment.

3 Substituted for the words “is not entitled to realize” vide Noti. No. 497(2)/LXXIX-V-1-09-1
(ka) 7/2009 dt. 28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).
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5. Levy of tax on turnover of purchase. (1) Every dealer, who, in the course of
business, makes purchase of 4fany taxable] -

(1) 15[goods other than] non-vat goods from a person other than a
registered dealer; or

(i) non-vat goods, the earlier sale or purchase of which has not suffered
levy of tax either under the provisions of the erstwhile Act or under the
provisions of this Act, 16[shall be liable to pay tax levied on] the
turnover of purchase of such taxable goods except non-vat goods or
turnover of purchase of non-vat goods or both, as the case may be.

[See Rules 11, 17]

(@) Tax on the turnover of purchase of taxable goods referred to in clause (i)
or clause (ii) of sub-section (1) shall be levied at the same rate at which
turnover of sale of such goods is liable to tax in accordance with the
provisions of section 4.

6. Composition of tax liability. (1) Notwithstanding anything contained in any

other provision of this Act, but subje g other provisions of this section and

the directions of the State Gg essing authority may agree to

accept a composition mong Ny at an agreed rate on his

turnover of sale in lieu of 1at-may beSAVatleEeya dealer in respect of such
A fortnightly VAT/GST Law Reporter /

goods or class of goods a / oreed upon:

17[Provided that
contract, who ca
State after their
whose turnover o
exceed fifty lakh
that assessment
Government may nott
may be notified for di

dealer executing works
nle of goods within the
within the State and
pssment year, does not
essment year preceding
lakh rupees, the State
uch goods. Different rates

!4 Substituted for the words “any taxable goods” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).

' Substituted for the words “other than” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009
dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).

' Substituted for the words “shall be liable to pay tax on” vide Noti. No. 497(2)/LXXIX-V-1-
09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).

. Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the first proviso of sub-section (1) of Section 6
was as under:-

Provided that in case of a dealer who carries on exclusive business of re-sale of goods within
the State after their purchase from within the State and whose turnover of sale of such goods,
for any assessment year, is neither likely to exceed fifty lakh rupees nor his such turnover, for
the assessment year preceding such assessment year, has exceeded fifty lakh rupees, the
State Government may notify a rate percent on sale of such goods. Different rates may be
notified for different goods:
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Provided further that any change in the rate of tax which may come into
force after the date of such agreement shall have the effect of making a
proportionate change in the lump sum or the rate agreed upon in relation
to that part of the period of assessment during which the changed rate
remains in force.

18[(2) Any dealer, who opts for payment of composition money under this
section, shall not be entitled to claim credit of input tax under section 13 in
respect of purchase of goods which are re-sold by him during the period in
which he is liable to pay composition money under this section or in
respect of purchase of goods which have been used, consumed or utilized
in manufacture or processing of goods which are sold by him during such
period and where the dealer has claimed credit of input tax in respect of
any such goods, the same shall stand reversed and the dealer shall pay
such amount of reverse input tax credit in accordance with the provisions
of section 14.

(3) Any dealer who opts for payment of composition money under this section
shall not issue any tax invoice and shall not realize any amount from the
purchaser by way of tax Q iha different name or colour.

(4) A dealer who makes of any om a dealer, who has opted
for payment of co ‘.\‘A":rou}l‘m s ection, shall not be entitled
to claim credit o s purchased from such
dealer.]

A fortnightly VAT/GST Law Reporter 4

19[(5) Where the turn who has opted to pay
composition mo ] ion (1) exceeds Rs. fifty
lakh, he shall be S0, 110 VAL LIS LOOR PUBLICR LTINS ided under section 4 on
and from the day Bwetye ccoeds |

'8 _Substituted vide Noti. No. 497(2)/LXXIX=V-1-09=1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution sub-sections (2), (3) and (4) of Section 6 were as
under:-

(2) Any dealer, who opts for payment of lump sum under this section, shall not be entitled to
claim credit of input tax under section 13 in respect of purchase of goods which are re-sold by
him during the period in which he is liable to pay tax or lump sum, as the case may be, under
this section or in respect of purchase of goods which have been used, consumed or utilized in
manufacture or processing of goods which are sold by him during such period and where the
dealer has claimed credit of input tax in respect of any such goods, the same shall stand
reversed and the dealer shall pay such amount of reverse input tax credit in accordance with
provisions of section 14.

(3) Any dealer who opts for payment of tax or a lump sum, as the case may be, under this
section shall not issue any tax invoice and shall not realise any amount from the purchaser of
goods by way of tax or by giving it a different name or colour.

(4) A dealer who makes purchase of any goods from a dealer, who has opted for payment of
tax or a lump sum, as the case may be, under this section, shall not be entitled to claim credit
of input tax in respect of goods purchased from such dealer.

' Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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Explanation:- For the purposes of sub-sections (1) and (5) where a dealer
carries on business during a part of an assessment year, annual turnover
shall be partial amount of fifty lakh rupees which shall be computed on
pro rata basis and for this purpose part of a calendar month shall be
counted as a full month.]

Short Comments
Section 6 “Composition of tax liability”

Explanatory note: Section 6 is almost similar to section 7-D of the UPTT Act. The new feature
is that the dealer cannot claim input tax credit or it can charge the tax on saleonce he has taken
the composition scheme. The purchaser cannot claim ITC if the seller opted for Composition
Scheme.

Once the Composition Scheme is entered into, neither of the parties could resile from it.
Bhadauria Gram Seva Sansthan vs. ACST 2006 NTN Vol.(29) 263(Al)(FB).

Dealer challenged the scheme on the basis of discrimination between dealers and has sought
mandamus for acceptance of application - The distinction of turnover/stock can be made in
composition scheme announced by the Staie ment - The Scheme is for small dealers who
find it difficult to maintain regular acg having stock more than Rs. 25 lacs
constitutes a separate class - Ng ler powers under tax statutes.

ers 2003 NTN (Vol, 22) 467

e in exercise of revisional

Composition Order is in
powers by Revisional Auf

Hina Ciciaol vs. C. 1 2007 NTN (Vol. 34) 281
Department can not challd

NATIONAL LAW BOOK PUBLICATIONS

Ema:l,n/tnmﬁf g edar 2007 NTN (VOI 33) 3

A dealer, who has opted sche [ n meme
on the turnover of goods but has I"g€r manufacture ,g00ds nor sold any goods during the
period of composition, is liable to pay c0 on n

Bhadauria Gram Sewa Sansthan vs. A.C.S.T. 2006 NTN (Vol. 29) 263

Dealer claiming benefit of Compounding Scheme on bricks produced during the period of
Compounding Scheme — Whether tax can be levied on brick produced by a dealer during the
period of Compounding Scheme? — Held — Compounding is in respect of tax payable on the
turnover by the dealer. Admittedly bricks in stock were sold after 30-9-1992, during which

applicant was not under Compounding Scheme, therefore, Tribunal rightly assessed the
turnover relating to sale of brick.

Arvind Brick Field vs. C.T.T. 2005 NTN (Vol. 28) 274

Compounding agreement can be cancelled only when any fact has been concealed or any
wrong details have been furnished.

Vora Electric Service vs. State of U.P. 2005 NTN (Vol. 27) 160

Order accepting composition application cannot be reviewed unless any concealment of fact,
misrepresentation or any suppressed information was found.

Vora Electric Service vs. State of U.P. 2005 NTN (Vol. 27) 160
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Reconstitution of Firm — Availability of benefit of compounding to new firm Compounding is a
privilege given to the dealer and it is neither attached to business nor is transferable alongwith
the business to new dealer.

Narain Mahabir Prasad Sugar Cottage Ind. vs. State of U.P. (All.) 209

20[6-A. Compounding of tax and penalties in certain cases. (1)

Notwithstanding anything to the contrary contained in any other provision of this
Act, but subject to the directions of the Commissioner, the assessing authority
may accept from any person other than registered dealer by way of composition
money either in lump sum or at an agreed rate in lieu of tax or penalty leviable or
imposable under this Act, where any person -

(a) imports or attempts to import or abets the import of any goods, in
contravention of the provisions of section 50 or section 51 with a view to
evading payment of tax on sale of ,-

(i) such goods; or
(ii) goods manufactured, processed or packed by using such goods; or

(b)  transports, attempts to _txa
any provision of thi

taxable goods in contravention of

(c) carries taxable NA‘nv)n,&Mvmws 2] and such goods has not
. A fortnightly VAT/GST Law Reporter / . .
been shown in 2 4 er documents maintained
in regular cour,

a sum not les
this Act but n
percent of the

under any provision of
unt of such tax or forty
is higher.

(2) The provision o
not disclose, befo
vessel or vehicle.

(3) Any person who has pi¥Gcc oNn.. ney under sub-section (1) shall

| —

(a)  furnish the return of the tax period under section 24;

(b)  take registration under section 17;
(c)  be assessed under any provision of this Act;

(d)  be liable to tax under section 3.

»  Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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Explanation- For the purposes of this section the assessing authority
includes an officer not below the rank of Commercial Tax Officer
empowered to exercise the powers under sections 45 or section 48 21[*.]

7. Tax not to be levied on certain sales and purchases. No tax under this Act
shall be levied and paid on the turnover of-

(a) sale or purchase where such sale or purchase takes place -
()  in the course of inter-state trade or commerce; or
(ii) outside the State; or

(iii) in the course of the export out of or in the course of the import into,
the territory of India;

[See Rule 7]
(b) sale or purchase of any goods named or described in column (2) of the
Schedule I or;
(¢) such sale or purchase; or sale or purchase of such goods by such class

of dealers, as may be spe
Government in this bg

e notification issued by the State

Provided that wh ﬂmmf rwswzms fifder clause (c), the State
A fortnightiy VAT/GST Law Reporter / ..
Government maygipes 4 restrictions as may be

specified.

4 and 5 of the Central
ning whether or not a
of the sub-clauses (i),

Explanation: For the

Sales Tax Act, 1956,

particular sale or purc

(ii) and (iii) of clause (a). ’

NATIONAL LAW BOOK PUBLICATIONS
Emyil. ntnp: X

Siprt Comment:

Section 7 “Tax not to be levied g ||( h3e
The scope of erstwhile Section 4 U Act_hassbeen enlarged. It has been made more

comprehensive so as to exclude the taxability=in certain conditions enumerated in the above
clauses instead of putting an exclusionary clause in each relevant section.

8. Liability on fraudulent issuance and procurement of tax invoice and sale
invoice. Notwithstanding anything to the contrary contained in any other
provision of this Act and without prejudice to the provisions of section 54,
where it is found that any dealer has issued tax invoice or sale invoice without
making actual sale of goods shown in such invoice then the selling dealer and
the purchasing dealer who has received such invoice, jointly and severally, be
liable for payment of an amount equal to amount of tax shown to have been
charged in such invoice:

Provided that before taking any action under this section, persons
concerned shall be given an opportunity of being heard.

[See Rules 72, 73]

2! The words “or posted at the check post” omitted vide Noti. No. 1101(2)/79-V-1-10-
1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P. Act No. 19 of 2010).
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9. Liability of firm, association of persons and Hindu undivided family. (1)
Subject to the provisions of this Act, where the dealer is a firm or association of
persons or a Hindu Undivided Family -

(a) such firm or association and every person who is a partner of such firm
or a member of such association or Hindu undivided family shall be
liable jointly and severally for the payment of tax assessed and penalty
imposed or any amount due under this Act and is payable by such firm
or association or Hindu Undivided Family; and

(b) where such firm or association or Hindu Undivided Family has
discontinued its business, -

(i) tax, including penalty payable under this Act by such firm or
association or Hindu Undivided Family up to the date of such
discontinuance may be assessed and determined as if no such
discontinuance had taken place ; and

(ii) every person who was at the time of such discontinuance a partner
of such firm or a member of such association or Hindu Undivided
Family shall, notwithste oh discontinuance, be liable jointly
and severally for ssessed and penalty imposed
and payable by, m gr Hindu Undivided Family
whether such FEreTEIS HEMMIIE Nty is imposed prior to or
after such i to as aforesaid, the
provisions oft such person or partner
were himse

Provided that
constitution of
reconstituted as
as it existed befor®
pay tax including p
any period before its TGS

(@) Where the ownership of the BtSifieSs of any dealer, liable to pay, tax is
transferred, the transferor and transferee shall jointly and severally be
liable to pay the tax including penalty, if any, payable in respect of such
business till the time of such transfer, whether the assessment is made
or the penalty is imposed prior to or after such transfer.

2 has occurred in the
irm or association as
the firm or association,
and severally be liable to
ch firm or association for

(3) Where a tax including penalty, if any, is recovered from a reconstituted
firm or association under the proviso to sub-section (1) or from a
transferee under sub-section (2), such firm or association or a transferee
shall be entitled to recover the same from the person who was originally
liable to pay the tax.
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10. Tax due from deceased person payable by his representatives. (1) Where
a dealer dies, his executor, administrator or other legal representative shall be
deemed to be the dealer for the purposes of this Act and the provisions of this
Act shall apply to him in respect of the business of the said deceased dealer:

Provided that -

(a) in respect of any liability of the deceased, his executor, administrator
or other legal representative shall be liable only to the extent of the
assets of the deceased in his hand;

(b) any proceeding including the proceeding for recovery may be continued
from the stage at which it was pending at the time of the death of the
dealer.

(2) The provisions of sub-section (1) shall mutatis mutandis apply to a dealer
being a partnership firm, which may stand dissolved in consequence of
the death of any partner.

[See Rule 47]

11. Tax liability in case of mi itated person. In the case of any
guardian, trustee or agent o ) pcapacitated person, carrying
on business on behalf m of such minor or other
incapacitated person, thg PR RO 2 | recoverable from such

4 manner and to the same
m any such person or
d mind and if he were
this Act and the rules

extent as it would be
other incapacitated per
conducting the busine
made thereunder shall

of business owned by a
under the control of the

order of a court, the tax shall be lev1ed-u.pon and recoverable from such Court of
Wards, Administrator General, Official Trustee, Receiver or Manager, in like
manner and in the same terms as it would be leviable upon and recoverable
from the dealer, as if he were conducting the business himself, and all the
provisions of this Act and the rules made thereunder shall apply accordingly.

13. Input tax credit. (1) Subject to provisions of this Act, dealers referred to in
the following clauses and holding valid registration certificate under this Act,
shall, in respect of taxable goods purchased from within the State and
mentioned in such clauses, subject to conditions given therein and such other
conditions and restrictions as may be prescribed, be allowed credit of an
amount, as input tax credit, to the extent provided by or under the relevant
clause:
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(a) Subject to conditions given in column (2), every dealer liable to pay
tax, shall, in respect of all taxable goods except non-vat goods, capital
goods and captive power plant, where such taxable goods are
purchased on or after the date of commencement of this Act, be
allowed credit of the amount, as input tax credit, to the extent
provided in column (3) of the table below:

TABLE
Serial No. Conditions Extent of amount
of Input tax credit
(1) (2) (3)
1. If purchased goods are re-sold- Full amount of
(i) inside the State, or input tax

(ii) in the course of inter-state trade or
commerce; or

(iii) in the course of the export of the
goods out of the ; ia

Full amount of
manu faCtu NATIOHm ‘;IIEWS in put tax

A fortnightly VAT/GST Law Reporter /

where s

in the ¢

out of t

(i)

gOOdS AW BOOK PUBLICATIONS
goods are Side (D

22[3. If purchased goods are =—— Partial amount of
input tax, which is

2 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f.
28.2.2009 (U.P. Act No. 11 of 2009). Before substitution the entry at Sl. No. 3 of clause (a) of
sub-section (1) of Section 13 was as follows:

3. If purchased goods are — Partial amount of input
(i) transferred or consigned outside the State | tax, which is in excess of
otherwise than as a result of a sale; or rate prescribed under sub-

(ii) used in manufacture of any taxable goods except | section(l) of section-8 of
non-vat goods and such manufactured goods are | the Central Sales Tax Act,
transferred or consigned outside the State otherwise | 1956 of the purchase price
than as a result of a sale. on which the dealer has
paid tax either to the
registered selling dealer or
to the State Government
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2012

(i) transferred or consigned outside the
State otherwise than as a result of a sale;
or

in excess of four
percent of the
purchase price on

(ii) used in manufacture of any taxable which 'the degler

has paid tax either
goods except non-vat goods and such .

to the registered
manufactured goods are transferred or .

. . . selling dealer or to

consigned outside the State otherwise than

the State
as a result of a sale.

Government]

23[(b) Input tax credit of full amount of input tax shall be allowed to every

(i)

(i)

A- sold within the 48

B-

dealer, liable to pay tax, in respect of capital goods purchased on or
after the date on which dealer becomes liable for payment of tax under
this Act, if such goods are to be used in,-

manufacture of any taxable goods except non-VAT goods and where
such manufactured goods is,-

ourse of inter-State trade or
commerce or ort of the goods out of the

territory of I

m’nonm VIEWS

A fortnightly VAT/GST Law Reporter/'

herwise than as a result

VAT goods and where
such manufad e of export of the goods

out of the territ
AW BOOK PUBLICATIONS

Iy, Wity energy is used for the

non VAT goods and such

¥ Substituted vide Noti. No. 1724(2)/LXXIZ-V-1-1 (ka) 14/2008 dt. 29.08.08 w.e.f. 16.07.08
(U.P. Act No. 19 of 2008). Before substitution the clause (b) of sub-section (1) of Section 13
was as follows:

(b) Input tax credit of full amount of input tax shall be allowed to every dealer, liable to pay
tax, in respect of capital goods purchased on or after the date on which dealer becomes liable
for payment of tax under this Act, if such goods are to be used in manufacture of any-

(b.1) taxable goods except non-vat goods and where such manufactured goods are —

(i) sold within the State, in the course of inter-state trade or commerce or in the course of the
export of the goods out of the territory of India; or

(i) transferred or consigned outside the State otherwise than as a result of a sale;

(b.2) exempt goods except non-vat goods and where such manufactured goods are sold in the
course of export of the goods out of the territory of India.
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sold within the State or in the course of inter-State trade or commerce or
in the course of export of the goods out of territory of India; or

transferred or consigned outside the State otherwise than as a result of
a sale; or

generation of electrical energy where such energy is used for the
manufacture of any exempt goods and such exempt goods is sold in the
course of export of the goods out of territory of India;

and the amount of input tax shall be computed and be claimed in
prescribed manner.

Explanation: For the purpose of this clause,-

(iif)

(a) if 90% of electrical energy generated is consumed for the purposes
referred to in sub-clauses (iii) and (iv), 100% Input Tax may be
claimed and be allowed as Input Tax Credit.

(b) The expression ‘generation of electrical energy’ shall mean
generation of electrical energy by using captive power plant

including repairing Qi ace there.|
Subject to conditi w n (2) of the table under
clause (a), 305 LA 2, tax on January 1, 2008
shall, non-vat goods, capital

ich goods have been
purchased I nding on the date of
commencement ¢ e Suc S-

are held in o in the same form and

condition in wigh
NATIONAL LAW BOOK PUBLICATIONS

Email. ntny Eg hrom

have been used Pt 2.
the process of max \od
finished taxable gOOQEY €xc 10n-vap”goods and such finished or
semi-finished goods are pening stock on January 1, 2008;

and ——

have suffered levy of tax under the erstwhile Act, be allowed credit of
partial or full, as provided in column (3) against relevant entry of the
said table, amount of input tax as input tax credit and for this purpose
amount of input tax shall be computed in the prescribed manner.

[See Rule 19]



58

U.P. VAT ACT, 2008 2012

(if)

(iif)

Subject to conditions mentioned in column (2) of the table under
clause (a), every dealer, who becomes liable to pay tax on a date after
January 1, 2008, shall, in respect of all taxable goods, except non-vat
goods, capital goods and captive power plant, where such taxable
goods have been purchased on or after January 1, 2008 but within a
period of six months ending on the day preceding the date on which
such dealer has become liable to pay tax and -

are held in opening stock, on the date on which the dealer has
become liable to pay tax, in the same form and condition in which
they were purchased;

have been used in manufacture of semi-finished goods (in the
process of manufacture of taxable goods except non-vat goods) or
finished taxable goods, except non-vat goods and such semi-finished
or finished goods as are held in opening stock on the date on which
the dealer has become liable to pay tax; or

have been purchased from a registered dealer after obtaining sale
invoice bearing name and.address of purchasmg dealer, be allowed
credit of partial or & column (3) against relevant
entry of the said ount o tax as input tax credit and
for this purp nmmimv 3178 all be computed in the

A fortnightly VAT/GST Law Reporter /

Every dealer
or lump su
taxable goods
plant, which d
provisions of S@ ; lowed credit of full or
ax, as the case may be,
in accordance to (d) above, as may be

applicable: : “'
Provided that unless th ate o1 ment, in exercise of its powers

shall, in respect of all
ods and captive power

C

under second proviso of sub=section (1) of section 4, issues notification
prescribing rate of tax and point of tax in respect of sale of sugar or
textile referred to therein, no facility of input tax credit, in respect of
goods purchased for use in manufacture of said goods, shall be
allowed under any of the aforesaid clauses.



2012 U.P. VAT ACT, 2008 59

24["(f) Notwithstanding anything to the contrary contained in this sub-section
where goods purchased are resold or goods manufactured or processed
by using or utilizing such purchased goods are sold, at the price which is
lower than —

(i) purchase price of such goods in case of resale; or
(ii)  cost price in case of manufacture.

the amount of input tax credit shall be claimed and be allowed to
the extent of tax payable on the sale value of goods or manufactured
goods'"]

25[Explanation: For the purposes of this sub-section,-

(a) re-sale of goods includes transfer of property in goods (whether as
goods or in some other form) involved in the execution of a works
contract.

(b) goods required for use in manufacture of any goods shall not include
goods required for running of captive power plant.]

(2) Notwithstanding anyt any provision of sub-section

(1) credit of full or p U f , in respect of all taxable
goods, may be allg Azgx;xrgn;ﬂ%w;waﬂ floper and units established
in Special Econgiitmseiigi horized ations subject to such

conditions as
government.

on issued by the state

bection the word "co-
al Economic Zone" or
assigned to them in the

Explanation

Q
developer" or "4 3
"authorised oper#h
Specja] Economi N. TAW BOOK PUBLICATIONS
C 3

}asﬂm
N\

*  Inserted vide Noti. No. 1101(2)/LXXIX-V-1-10-1 (ka) 18/10 dt. 20.08.2010, w.e.f.
20.08.2010 (U.P. Act No. 19 of 2010).

» _ Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the Explanation was as follows:

(w.e.f. 16.07.2008 to 27.02.2009)

Explanation: For the purposes of this sub-section, for entry against serial No. 1 of the table
under Clause (a), re-sale of goods includes transfer of property in goods (whether as goods or
in some other form) involved in the execution of a works contract.

(w.e.f. 1.1.2008 to 15.07.2008)
Explanation: For the purposes of this sub-section, -

(@) for entry against serial no. (1) of the table under clause (a), re-sale of goods includes
transfer of property in goods (whether as goods or in some other form) involved in the
execution of a works contract;

(b) goods, required for use in manufacture of any goods, do not include captive power plant, or
parts, components and accessories of a captive power plant or any other goods required for
running or maintenance of a captive power plant.
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26[(3)(a)Where purchased goods are to be used or disposed of partially for the

(4)

(5)

(b)

purpose specified in clause (a) of sub-section (1) or otherwise, the input tax
credit may be claimed and be allowed proportionate to the extent they are
used or disposed of for the purposes specified in such clause,

Subject to the provisions of this section where during process of
manufacture of vat goods, exempt goods and non vat goods except as by
product or waste product are produced, the amount of input tax credit may
be claimed and be allowed in proportion to the extent they are used or
consumed in manufacture of taxable goods other than non vat goods and
exempt goods

Explanation:- For the purpose of this sub-section the "exempt goods"
shall include taxable goods other than non vat goods, which are disposed
of otherwise than by way of sale within the State or in the course of inter-
State- trade or commerce or sale in the course of export of goods out of the
territory of India or sale out side the State.]

Except as provided otherwise in any provision of this Act or the rules
framed thereunder, in respe rchase of any goods in respect of
which facility of input ible, input tax credit of the full
amount of input ta Y 1 pimed on the date on which
tax invoice related lch_ooad sASVTCBEIIEd) by the dealer and where
dealer himself is to pay tax in respect rchase of any goods, on
the date on whigh yunted for by the dealer
in the accoun possesses the proof of
payment of tax  tax.|

Where a dealerg ed respect of any goods

under sub-sectid® anufactured by using
such goods; or g c y USTeS Suming such goods, are
consigned outside / P8 ogydispossessed in a manner
for which facility of _ dmissible or such facility is

admissible for partial
difference, of the full amou mput tax and admissible amount of
input tax credit, shall be deducted from the amount of the input tax
credit, already claimed by the dealer by debiting such amount into the
account of input tax credit maintained by him.

Provided that before debiting the amount of input tax credit reasonable
opportunity of being heard shall be given to the dealer.

*  Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-section (3) of Section 13 was as follows:

(3) Where purchased goods are to be used or disposed of partially for the purposes specified in
clause (a) of sub-section (1), the input tax credit shall be claimed and allowed proportionate to
the extent they are used or disposed of for the purposes specified in such clause.

7 Substituted for the words “tax payable by him” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).
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(6)

(7)

(i)

In the circumstances referred to in sub-section (5), the amount of
difference of full amount of input tax and admissible amount of input
tax credit, shall be debited by the dealer into the account of input tax
credit maintained by him on the day on which —

goods, in respect of which credit of full amount of input tax was
claimed; or

goods, manufactured by using goods in respect of which credit of full
amount of input tax was claimed; or

where goods, in respect of which credit of full amount of input tax was
claimed, are used or consumed in packing of any goods, such packed
goods, are consigned outside the State; or disposed of or

dispossessed by the dealer in a manner for which facility of input tax
credit is not admissible or such facility is admissible for partial
amount of input tax:

Provided that where the dealer discontinues his business, full amount
of input tax, which was claime nder sub-section (4), in respect of-

(@) goods held by

those were m
p NATIONA S & VIEWS

.. 3 A fortnightly VAT/GST Law Reporter J
(ii) goods whicligh 0

orm and condition in which

re of any goods held by
or manufactured state);
(iii) packing of any goods
day on which he has
of the tax period

for the tax period in
A.’Z;;’L?%f.:?ﬁi?“”"s febited by the dealer into

: by him.

prescribed W
which busi
the account @

Except where-
purchased goods; or

manufactured goods which are manufactured by using purchased
goods; or

packed goods which are packed by using or consuming purchased
goods are to be sold in the course of the export of the goods out of the
territory of India, no credit of any amount of input tax shall be claimed
by a dealer under sub section (4) and no facility of input tax credit
shall be allowed to a dealer in respect of purchase of any goods where -

sale of such goods by the dealer is exempt from payment of tax
under clause (c) of section 7; or
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(ii) such goods are to be used or consumed in manufacture or packing of
any goods and sale of such manufactured or packed goods by the
dealer is exempt from payment of tax either under clause (b) or
clause (c) of section 7.

28[(iii) such goods are for transfer of right to use such goods.]

(8) Amount of admissible input tax credit for a tax period and for an
assessment year shall be computed in the prescribed manner and shall
be claimed and allowed within such time and in such manner as may be
prescribed.

29[(9)(a) Where any goods, purchased from uwithin the State, are sold by a
principal through a selling agent or where any goods are purchased by a
purchasing agent on behalf of a principal, input tax credit, in respect of
purchase of such goods, shall be claimed by and be allowed to the
principal in such manner as may be prescribed.]

30f(b) Where works contract is partially executed by a sub contractor, the
amount of input tax credit, in respect of purchase of goods involved in the
execution of works contrge aimed by and be allowed to the
contractor or such sul ent of purchase of goods by

] NATION. S & VIEWS
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(10)  Every dealer, whis o edit’
respect of inputffa

such records a

er this section, shall, in
tory of goods, maintain
[ be prescribed.

(11)  Where it appes
amount of inp
dealer is incorr
reasonable oppo.
such inquiry as it
amount of input ta
writing:

ount of input tax or
ent furnished by any
e, it may, after giving

"Aﬁzowu;%’@%gﬂgﬂms dealer and after making
g e amount of input tax or

2% be, by making an order in

Provided that where matter relates to any tax return submitted under
section 24 or in any assessment proceedings under any section of this
31[Act], proceedings shall be completed in accordance with provisions of
relevant sections.

*  Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).

¥ Sub-section (9) renumbered as (9)(a) vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt.
28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).

*  Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).

! Substituted for the word “Ordinance” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt.
28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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32[Explanation] For the purposes of this section, —

(1) goods for use in manufacture of any goods includes goods required for
use, consumption or utilization in manufacture or processing of such
goods or goods required for use in packing of such manufactured or
processed goods;

(i) manufacture of any goods includes processing of such goods and
packing of such manufactured or processed goods; and

(iii) where during the process of manufacture of any taxable goods any
exempt goods are produced as by-product or waste-product, it shall be
deemed that purchased goods have been used in the manufacture of
taxable goods. Conversely, where during the process of manufacture of
any exempt goods any taxable goods are produced as by-product or
waste-product; it shall be deemed that purchased goods have been
used in the manufacture of exempt goods.

33[(iv)lwhere during the process of manufacture of any vat goods any non-vat
goods are produced as by -product or waste-product, it shall be deemed
that purchased goods ed in the manufacture of vat goods.
Similarly, where duzi ifacture of any non vat goods
any vat goods arg ) y y waste-product, it shall be
deemed that p. z"”eﬂ%wﬁfs 'UScd in the manufacture of
non vat goods. [j#*

14. Reverse input tax
State Government ma

bvisions of this Act, the
hich and the goods in
nor allowed.

INATIONAL LAW BOOK PUBLICATIONS
Email. ntz SR Bilee ™
I

(2) Where, in respect

of input tax credit to the:e admissible, shall stand reversed
and such amount of reverse input tax credit shall be deducted from the
amount of input tax credit already claimed by the dealer in the tax
period in which event giving rise to reverse input tax credit has occurred:

32 Substituted for the word, figure and brackets “Explanation (1)’ vide Noti. No.

497(2)/ LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).

¥ Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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Provided that where event, giving rise to reverse input tax credit, comes
to the notice of the dealer after the tax return, for the tax period in which
such event has occurred, has been submitted, the dealer shall be liable
to pay such amount of reverse input tax credit within thirty days after
the event comes to the notice of the dealer, along with simple interest at
a rate of fifteen percent per annum for the period commencing on the
date following the last date prescribed for submitting tax return of the
tax period in which event has occurred and ending on the date on which
amount has been deposited.

[See Rules 22, 23, 25, 28, 31]

15. Net amount of tax payable and treatment of input tax credit exceeding
tax liability. (1) For any tax period, net amount of tax payable shall be
computed using the following equation:

Net amount of tax payable for any period = Gross amount of tax payable
for such period - Gross amount of admissible input tax credit for the
period

Where-

[a] gross amount of tg or the is the aggregate of amounts
of- NATlou&m VIEWS

A fortnightly VAT/GST Law Reporter /
(i) tax payable
period;

(ii) tax payable
period;

eriod or any installment
AW BOOK PUBLICATIONS

of lump su /nui@'_niiz?mq:‘; , as the case may be,

[b] gross amount of admissible™itiput tax credit for the period is the
aggregate of amounts of-

(i) input tax credit claimed in respect of purchase of goods made during
the period less amount of reverse input tax credit, if any;

(ii) input tax credit carried forward from the immediately preceding tax
period;

(i) any installment of input tax credit in respect of goods held in
opening stock on the date from which dealer has become liable to
pay tax or in respect of purchase of capital goods;
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(2)

(3)

(iv) input tax credit in respect of goods held in opening stock on the date

on which, in case of a dealer who has opted for payment of tax or a
lump sum under section 6 of this Act, provisions of section 6 cease
to apply and the dealer continues his business:

Provided that where a dealer has been allowed moratorium for payment
of tax under section 42, gross amount of tax payable for the period shall
not include amount in respect of which facility of moratorium is
applicable. Amount for which facility of moratorium is applicable shall
be paid by the dealer separately in accordance with provisions of section
42.

If, for any tax period, gross amount of admissible input tax credit under
sub-section (1) exceeds the differential amount of gross amount of tax
payable under that sub-section and the aggregate of amounts of tax paid
by the dealer towards tax for such tax period, the excess amount of
admissible input tax credit may be adjusted by the dealer against
amount of tax payable in the tax return of the corresponding tax period
under the Central Sales Tax Act, 1956 and where gross amount of such

admissible input tax cred acoative figure, the dealer, while
computing net amouz der sub-section (1), shall add
such amount to grg mou ‘m:v ay the dealer.

A fortnightly VAT/GST Law Reporter

, expression “aggregate

Explanation: Ford#
" ax of such tax period”

of amounts of
shall mean the

tax deposited ax period;

tax deducted 3 on 34 in respect of any
sale of goods ere sudt AW B30 C ch tax period; and
refund adjusted F
Provided that amoun (c) shall not be included in
the aggregate of amounts the dealer towards tax of such

tax period unless the dealer furnishes adequate documentary proof in
respect thereof alongwith tax return of such tax period.

Any excess amount of input tax credit left over after adjustment as
provided in sub-section (2) shall be carried forward and be added to the
amount of input tax credit for the next tax period:
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(4)

(7)

34[Provided that in case of a dealer whose main business is to sell goods
in the course of the export of the goods out of the territory of India, the
assessing authority shall allow provisional refund of excess amount of
input tax credit for any tax period in accordance with the provisions of
section 41.]

Where a dealer has submitted returns for all tax periods of an
assessment year, and if any amount of excess admissible input tax
credit still exists according to the tax return of the last tax period, such
excess amount of admissible input tax credit, subject to provisions of
section 40, shall be refunded to the dealer within thirty days after the
last date prescribed or allowed for submission of the return of last tax
period of such assessment year.

Provided that excess amount of admissible input tax credit remaining in
balance on the last day of the assessment year in which dealer has
become liable for payment of tax, shall, subject to provision of sub-
section (3), be carried forward to the first tax return of the next
assessment year and any excess amount of input tax credit according to
the tax return of the la later assessment year shall be
refunded to the deale er the last date prescribed or

allowed for submisg m period of the such later
NATIOI S & VIEWS i
assessment year. A fortnightly VAT/GST Law Reporter /

Notwithstandingpas
discontinues b
tax credit relati
business has
after the date o

tion (4) where a dealer
nt of admissible input
ent year during which
ed within Ninety days
ch assessment year.

submitted by the
return of the last ta ent year, excess amount of
admissible input tax ¢ assessment year, subject to
provisions of sections 40 sha nded to the dealer within a period
of Ninety days after the assessment order in respect of such assessment
year has been passed.

Notwithstanding anything contained contrary to in sub-section (3) and
subsection (4), any excess amount of admissible input tax credit left over
in the tax return of the last tax period of any assessment year, at the
option of the dealer, may be carried forward to the tax return of the first
tax period of the succeeding assessment year.

¥ _ Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the proviso was as follows:

Provided that in case of a dealer whose main business is to sell goods in the course of the
export of the goods out of the territory of India, subject to provision of section 41, assessing
authority shall, on the application of the dealer, along with the proof of export, allow
provisional refund of excess amount of input tax credit for any tax period, after the dealer has
submitted return for such tax period, within thirty days from the last date prescribed for
submission of tax return or from the date of submission of tax return, whichever is later.
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16. Burden of proof. In any assessment proceedings where any fact is specially
within the knowledge of the assessee, the burden of proving that fact shall lie
upon him, and in particular, the burden of proving the existence of the
circumstances bringing the case within any of the exemptions, exceptions or
reliefs under any provisions of this Act including claim of any amount as input
tax credit, shall lie upon him and assessing authority shall presume the
absence of such circumstances.

[See Rule 73]
Short Comments
Section 16 “Burden of proof”
Additional Evidence — Condition for Acceptance

Burden of proof upon the dealer and additional evidence can be adduced only if it was wrongly
refused by the Assessing Authority or which after exercise of diligence was not within his
knowledge.

C.S.T. vs. Abdul Ghani Banne Mian 2000 NTN (Vol. 16) 236
Additional Evidence - No ObjectiongRé
Where evidence is allowed tQ Ein W guld not be open to the party

WWS & VIEWS

aggrieved to raise objection A foaaigiily VAT 33T Law Reporter /

0. 1997 NTN (Vol. 11) 503
Additional Evidence - G

The First Appellate Authog
assessee to produce add dencg gte B of the Act.

Additional Evidence — Opp0

While admitting additional evidencSg. unity of rebuitel should have been given to other
party.
C.S.T. vs. Rama Brick Field 2000 NTN (Vol. 17) 814

Where an opportunity of rebuttal was not granted to the Department the case could not be
remanded for the purpose.

Shree Chandra Rakesh Kumar vs. C.S.T. 503
Application and reason necessary

Forms filed before Appellate Authority without any application and without reasons for admission
as additional evidence — Refusal to consider application justified.

Vindhyabasni Pratishtan vs. C.S.T. 1997 NTN (Vol. 10) 134
No vested right to adduce additional evidence

Penalty for delay in deposit of tax — Financial condition taken before Assessing Authority — Heart
ailment affidavit filed at first appeal stage — No vested right to adduce additional evidence.

Jain Sons vs. C.T.T. 2000 NTN (Vol. 16) 13
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Chapter III

Registration, Security and Maintenance of Accounts

17. Registration of dealers. (1) Every dealer liable to pay tax under this Act
shall obtain registration -certificate issued by the prescribed registering
authority in the prescribed form.

(2)

3)

(4)

(i)

Except as provided under sub-sections (3), (4) and (5), every dealer liable
to pay tax shall, for issue of registration certificate, apply to the
registering authority within a period of thirty days from the date on
which such dealer has become so liable, in the prescribed form and
manner along with proof of deposit of registration fee of one hundred
rupees:

Provided that a dealer who fails to apply for issue of registration
certificate within the time prescribed, without prejudice to any other
liability under this Act, may apply after depositing late fee at the rate of
rupees one hundred for every month or part thereof for the period of
delay.

[See Rules 32(1 2(6), 32(14), 38]

35[Subject to the pr m ctior every dealer] who has held

NuAars registration certificate or a
provisional regisjfat : the erstwhile Act and is
liable to pay tax d ’ QAT 008, shall be deemed a

Provided that
the registration

7 any fee for renewal of
of the erstwhile Act, if
the same has n@t certificate shall not be
deemed valid unle N al fee along with late fee
of one hundred rup \ irty days form January 1,
2008. ‘ P

In the case of a dealer, who is liable for payment of tax under this Act
from January 1, 2008 and whose application for issue of registration
certificate under the erstwhile Act, is pending on January 1, 2008, shall
be deemed a registered dealer under this Act with effect from January 1,
2008 if -

registration certificate is issued to him under the erstwhile Act; and

* _ Substituted for the words “Every dealer” vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt.
20.08.10 w.e.f. 20.08.10 (U.P. Act No. 19 of 2010).
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(ii) the dealer deposits renewal fee payable under erstwhile Act and late
fee payable under this Act, if any, within thirty days from the date on
which registration certificate is issued to him under the erstwhile Act.

36[(5)(a)Every dealer who holds a valid registration certificate issued under the
erstwhile Act and is liable to tax under this Act, shall submit to the
registering authority or the assessing authority, as the case may be, an
application in the prescribed form and in the prescribed manner, for issue
of registration certificate by such authority relating to validity of such
certificate under this Act, within a period of fifteen months from January
1, 2008:

37[Provided that if the Additional Commissioner posted in Zone is
satisfied that circumstances exist preventing the dealer to submit the
Application within the stipulated period, he may condone the delay and
direct the registering authority or assessing authority, as the case may be,
to process the application in accordance with the provisions of this Act and
rules framed thereunder:

Provided further that no_apjpli
entertained unless it is @

gtion for condoning the delay shall be
e proof of —
(i) payment of fees My ndred per month or part

S & VIEWS

thereof uptg «fosh gy WA [GST ues Roporter upees one thousand per
1 4 2010 for the period of

(i)  filing of tax n eriod the date of submitting

(ii7) e under this Act in tax
LAW BOOK PUBLICATIONS
ntn, gmail

% Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the sub-section (5) of Section 17 was as follows:

(5) Every dealer who holds a registration certificate issued under the erstwhile Act shall
present it before the registering authority or the assessing authority, as the case may be, for
necessary endorsement by such authority relating to validity of such certificate under this Act,
within sixty days from January 1, 2008 or date on which registration certificate is issued
under the erstwhile Act, whichever is later in such form as may be prescribed.

7 Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 01.01.08 (U.P.
Act No. 19 of 2010). Before substitution proviso of clause (a) of sub-section (5) of Section 17
was as follows:

Provided that if the assessing authority or the registering authority is satisfied that sufficient
reasons exist preventing the dealer to submit the application within the said period, he may
extend the period not exceeding one month, as he thinks fit on the application of the dealer
who has deposited late fees at the rate of Rs. five hundred per month or part thereof.
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Provided also that no application under this clause shall be rejected
without giving opportunity to the applicant of being heard.]

(b) If a dealer who holds the registration certificate issued under erstwhile
Act, fails to submit the application to the assessing authority or
registering authority for validation and issue of registration certificate
under this Act, within the period referred to in clause (a) in prescribed
form and manner, the registration certificate shall cease to have effect.]

38[(6)(a) No railway container contractor, air cargo operator, courier Sservice
provider, or owner or person in-charge of a godown, cold storage or
warehouse other than transporter who stores commercial goods, shall
operate its business of taxable goods in the State without being registered
with the registering authority in such manner as may be prescribed. Any
operator of such business shall apply within prescribed period for his
registration to the registering authority in the prescribed manner;

(b) a railway container contractor, an air cargo operator, a courier service
provider, an owner or person in-charge of a godown, cold storage or
warehouse other than transpg carrier, who stores commercial goods
shall maintain such recg [

(c) every transporter o ‘ »‘» iider the Carriage By Road
Act, 2007 shall fi A‘:’:;rtlxg;kﬂy assessing. au ity, such informations and

documents as mg#Pb

(7) Where the regis

(a) the application

(b) the information

*# _Substituted vide Noti. No. 497(2) ka
(U.P. Act No. 11 of 2009). Before substitutioz b-section (6) of Section 17 was as follows:

—
(6)(a)No transporter, carrier or transport agent or railway container contractor shall operate its
transport business in the State relating to taxable goods without being registered with the
registering authority in such manner as may be prescribed.

(b) A transporter or carrier or transporting agent or railway container contractor already
operating transport business in the State relating to taxable goods shall, within a period of
thirty days from January 1, 2008, apply to registering authority for registration in the
prescribed manner.

(c) If a transporter or carrier or transporting agent or railway container contractor carries or
transports any taxable goods in contravention of the provisions of this Act or the rules made
thereunder, his registration shall be liable to be cancelled or suspended for such period as
may be determined by the registering authority after giving him a reasonable opportunity of
being heard.

(d) Every transporter or carrier or transporting agent or railway container contractor operating
its transport business shall maintain such records as may be prescribed.

(e) No taxable goods shall be delivered by the transporter or carrier or transporting agent or
railway container contractor unless the prescribed requirements have been complied with.
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(o) any requisite fee has been deposited and security where needed is
furnished, the registering authority may, after making such inquiry as it
may deem necessary, cause the dealer to be registered and issue
registration certificate in the prescribed form and prescribed time.

[See Rules 32(7), 32(8), 32(9), 32(10), 32(11), 32(12), 34, 35, 36]

(8) If the dealer who has applied for issue of registration certificate does not
fulfill any of the conditions mentioned in this section, or if any person
having interest in the business is a defaulter in payment of any dues,
relating to any other business, under this Act or under the Central Sales
Tax Act, 1956 or under the erstwhile Act, the registering authority, shall,
after giving a reasonable opportunity of being heard to the applicant,
reject the application by an order in writing.

39[(9) Subject to the provisions of sub-section (5) the registration certificate
issued under the erstwhile Act and validly held under this Act shall be
valid with effect from the date of commencement of this Act.]

(10)  Subject to provisions of sub-section (9), every registration certificate
shall remain in force till the iscontinuance of business:

(11) The registering auth givin pnable opportunity of being
heard to the dealg r:nxo.uﬂ'm“mv; ion certificate with effect
from the date -

(a) on which deal
(b) on which the

A fortnightly VAT/GST Law Reporter /

s ceased; or

ESS; Or

(C) of order of cangel $A10NLS, LaW BOOK PUBLICATIONS!

Emalil. ntn, ailleqm
(i) the dealer has cate by fraud or by mis-
representation of (

(ii) the dealer has failed t0"furn . rity or additional security, as the
case may be; or S

(iii) the dealer has transferred any prescribed form of declaration or
certificate obtained by him to any person against provisions of this
Act or the rules made thereunder; or

¥ Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the sub-section (9) of Section 17 was as follows:

(9) Registration certificate issued under the erstwhile Act and validly held under this Act shall
be valid with effect from such date as may be prescribed.
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(iv) the dealer has permitted some other person to carry on business in
his name; or

(v) the dealer has issued any tax invoice to a dealer without making
actual sale of goods; or

(vij where a transporter or carrier or transporting agent or railway
container contractor fails to file return or otherwise acts in
contravention of the provisions of this Act or rules made thereunder;

(vii) a person acts in contravention of provisions of section 43;

(viii) where a dealer has failed to pay the tax, penalty or other dues within
three months of the date such tax, penalty or other dues become
payable.

(ix) registration certificate has been cancelled for any other sufficient
cause.

(12) During cancellation proceedings under sub-section (11), where the

40[(13) During the perid@

(14)

registering authority is satisfied that the dealer will succeed in causing
revenue loss, pending actie gellation under sub-section (11), it
may, after assigning suspend the registration
certlflca.te by passin 1 ord mwws e period during which the
proceedlngs are pg £ fortnightly VAT/GST Law Reporter /

Provided that V
satisfaction of
any, shall be
suspension of 1

equate security to the
s that revenue loss, if
hority may revoke the

certificate under sub-
tered dealer. However if
der in writing drops the
suspension passed by the
competent court or authority
treated as registered dealer during such

section (12), the di
the registering atk
proceeding of cancel 4
registering authority s Se
under this Act, the dealer sha
period.]

The registering authority, after considering any information furnished or
otherwise received and after making such inquiry as it may deem fit,
amend from time to time any certificate of registration which shall take
effect:

0 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the sub-section (13) of Section 17 was as

follows:

(13) During the period of suspension of registration certificate under subsection (12), the
dealer shall be treated as unregistered dealer.
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(a) in the case of change in the name, ownership or place of business, or
opening of a new place of business, from the date of the event
necessitating the amendment whether or not information in that behalf
is furnished within the time prescribed under section 75.

(b) in case of any addition or modification in the description of any goods
or class of goods in the certificate of registration, from the date of event
necessitating the amendment if information in that behalf is furnished
within the time prescribed under section 75 and in any other case,
from the date of receipt of request for such addition or modification by
the registering authority or the assessing authority, as the case may
be;

(c) in case of deletion of any goods or class of goods, from the date of
order of deletion.

Provided that where in consequence of a change in the ownership of a
business, liability for payment of tax of any dealer ceases, the
amendment of the certificate of registration shall take effect from the
date on which information i t of such change is furnished under

section 75.
Exp!anatlon (I) - Any ame, ent mﬁv cat egistration under'thls sub-
section shall be without fiermErryr i aa e P tax or penalty *![imposable
under this Act.]

Explanation (II)- For declared that where a

registered dealer-
(a) affects a chan

(b) is a firm and JA C1ON:]. LAW BODK FTFLICAS{@) & ion of the firm without
- =

nal€Fs ailleom

(o) isatrusteeofat in the trustees thereof; or

(d) is a guardian of the war change in the guardian; or

() is a "Hindu Undivided Family" and the business of such family is
converted into a partnership business with all or any of the
coparceners as partners thereof,

then merely by reason of any of the circumstances aforesaid, it shall
not be necessary for the dealer or the firm the constitution whereof is
changed, or the new trustees, or the new guardian or, as the case may
be, the partners of such partnership business, to apply for a fresh
certificate of registration, and on information being furnished in the
manner required by section 75, the certificate of registration shall be
amended.

1 Substituted for the words “imposable, or any prosecution for an offence under this Act” vide
Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of
2009).
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(1)

The registration certificate shall not be cancelled or amended by the
registering authority on its own motion unless the dealer has been given
reasonable opportunity of being heard.

[See Rules 72, 73]

18. Voluntary Registration. (1) On January 1, 2008, a dealer, who is otherwise
not liable to pay tax, and if such dealer either carries on business or intends to
carry on business, may apply at any time on or after January 1, 2008 for issue
of registration certificate in the form and manner prescribed under sub-section
(2) of section 17 alongwith proof of deposit of fee prescribed under that sub-
section.

(2)

Every other dealer who has held immediately before January 1, 2008 a
registration certificate under the erstwhile Act but otherwise is not liable
to pay tax under this Act, shall be deemed a voluntarily registered dealer
under this Act provided he informs the registering authority within a
period of thirty days from date of commencement of this Act in the form
prescribed under sub-section (5) of section 17, of his intention to remain
registered dealer under this Acts

Provided that where to pay any fee for renewal of
the registration ce Mi\“ ans of the erstwhile Act, if
the same has ng Py RN | O certificate shall not be
deemed valid u al fee along with late fee
of one hundred ays form the date of the

commencement

A dealer to who¥® regi ; ed under the erstwhile
Act after January QESETRATH € TEa er is not otherwise liable
to pay tax under : T 008, shall be deemed a
registered dealer if sH . )siting renewal fee and late fee,

if any, informs the regiVg .
the case may be, in the pres orm, within thirty days from the date
on which registration certificateé is issued to him, of his intention to
retain registration certificate voluntarily.

[See Rule 32(5)]

Provisions of sub-sections (5) and (7) to (14) of section 17 shall mutatis
mutandis apply to every registration certificate issued or held under this
section.

[See Rules 72, 73]

19. Security in the interest of revenue. (1) Where it appears necessary to the
registering authority so to do -
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(a)
(b)

(©

for the proper realisation of any tax, penalty or other sums due or
payable under this Act; or

for the proper custody or use of forms prescribed under this Act or the
rules framed thereunder; or

as a condition for the grant or, as the case may be, the continuance in
effect of registration certificate,

[See Rule 32(8)]

it may, by an order in writing and for reasons to be recorded therein,
direct, before the grant or as the case may be, at any time while such
certificate is in force, that the dealer or the person concerned shall
furnish, in the prescribed manner and within such time as may be
specified in the order such security or, if dealer or person concerned
has already furnished such security, additional security of any nature,
as may be specified, for all or any of the aforesaid purposes:

[See Rule 37]

Provided that a valid se additional valid security, furnished
for any of the aforesad S gc provisions of the erstwhile
Act, shall also be déemed mmws pose under this Act, if the
dealer informs h W forin gty VA G Lew (Reportse registering authority, as
the case may beg8l his it _ 1 effect such security or
additional secufi ing the sureties on the
stamp paper of pro n.

No dealer or t
security or addl

quired to furnish any
(1) by the registering

authority unlessYhe he SIA DL OA AL LAS ECUKvP(:"L!'J’CA'I.](‘/]lu lty of being heard, and
the amount of su@ E'"“"':tf'm““fa ity that may be required

to be furnished by
payable, in accorda ;
turnover of the dealer for
required to be furnished. —

no case exceed the tax

nt year in which such security is

Notwithstanding anything contained in sub-section (1) or sub-section (2)
the Commissioner may, in respect of any goods notified by the
Government in this behalf, by a general order in writing, direct that a
cash security of such amount as may be specified in such order shall be
required to be furnished by a dealer or person requiring any of the forms
prescribed under this Act.

Where the security furnished by a dealer or person concerned under
sub-section (1) is in the form of a surety bond and any surety dies or
becomes insolvent, the dealer or the person concerned shall, within
thirty days of the occurrence of any of the aforesaid events, inform the
authority granting the certificate under section 17 or section 18 or the
authority issuing the forms referred to in clause (b) of sub-section (1), as
the case may be, and shall within sixty days of such occurrence furnish
a fresh surety bond or furnish in the prescribed manner other security
for the amount of the bond.
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(6)

(10)

(11)

The assessing authority may, by order and for good and sufficient cause,
forfeit the whole or any part of the security furnished by a dealer or the
person concerned -

for realising any amount of tax, penalty or other amount payable by
the dealer or the person concerned; or

if any dealer or person concerned is found to have misused any of the
forms referred to in sub-section (1) or to have failed to keep them in
proper custody;

Provided that no order shall be passed under this sub-section without
giving the dealer or the person concerned an opportunity of being heard.

Where by reason of an order under sub-section (5) the security furnished
by any dealer or the person concerned is rendered insufficient, he shall
make up the deficiency in such manner and within such time as may be
directed by the assessing authority.

The registering authority may -

refuse to grant registratie

suspend any regis m issued; or
. NATIONA S & VIEWS .
refuse to issue I\ fortinightly VA1) ST Losi Revicrte: n sub- section (1) or sub-

section (3), to g ned, who has failed to
comply with s sub-section (3), or with
the provisions (6), until the dealer or
the person such order or such
provisions, as

Provided that n@ oré WATAC LAW EOC3E aj) o ause (b) above, shall be
passed without gi¥ BelestCr oncerned an opportunity
of being heard.

The registering authority*
concerned, order the discharge™o € surety or refund any amount or
part thereof deposited by way of security by the dealer or the person
concerned under this section or under any other section if it is not
required for the purpose of this Act.

An appeal under section 55 shall lie against an order passed under this
section.

Any person aggrieved by an order of the appellate authority may, within
ninety days of the service of the order on him but after furnishing the
security, file an appeal before the Tribunal under section 57.

The provisions of this section shall mutatis mutandis, apply in relation to
security required to be furnished under the order of any authority under
this Act or the Court.
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[See Rules 72, 73]

Short Comments

Section 19 “Security in the interest of revenue”

Unless estimate of turnover of a dealer for the assessment year in question is complete, no
additional security can be asked for.

Kanha Vanaspati Ltd. vs. D. C. (Appeal) 1998 NTN (Vol. 12) 171

The Commissioner while issuing a circular under demanding security can adopt any reasonable
method so that cash security is demanded of an amount of tax which would be payable —
Commissioner circular quashed.

Giraj Stone Crusher Pvt. Ltd. vs. C.T.T. 2003 NTN (Vol. 22) 294

The order demanding additional security adversely effects a dealer and it is necessary to give
dealer opportunity of hearing.

Aditya Trading Co. vs. State of U.P. 2000 NTN (Vol. 17) 619

20. Quoting of Taxpayers' Identifica
shall quote his Taxpayers’ Id
registration certificate, on
submitted, information
copy of treasury challan
under this Act.

(@) While making
demands, the s

(3) While making p ery purchasing dealer
shall give his ndme, addESSSNaIENIEEN entification Number, to
the selling deale Bslliing deal ention such particulars
on tax invoice, salé hallan or transfer invoice,
as the case may be, i

ion Number. (1) Every registered dealer
mber, allotted to him on his
ade, statement and return
sued by him and on each

1%, fee or any other dues

chaser of such goods
tion certificate.

4) Every registered dealer sha registration certificate issued to
him before an officer or offictat” authorlzed by the State Government
whenever required by such officer or official in connection with any
proceedings under this Act.

(5) Every dealer who possesses Permanent Account Number allotted under
the Income-Tax Act, 1961, shall mention such number on annual return
of turnover and tax and shall furnish such number whenever required
by any authority under this Act.

[See Rules 32, 33]

21. Accounts and documents to be maintained by dealers. (1) Every taxable
dealer shall keep and maintain a true and correct account showing the value of
the goods sold and bought by him, and in case the accounts maintained in the
ordinary course do not show the same in an intelligible form, he shall maintain
true and correct account in such form, as may be prescribed in this behalf.
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3)

(5)

(7)

(8)

A manufacturer liable to pay tax under this Act shall, in addition to the
accounts referred to in other sub-sections, maintain stock books in
respect of goods used or consumed in manufacture as well as the
products obtained at every stage of production.

Provided that in the case of any class of manufacturers, the aggregate of
whose turnover, in an assessment year does not exceed twenty five lakh
rupees, the Commissioner, or in any other case the State Government,
may relax the requirements of this sub-section subject to such
conditions and restrictions as may be deem fit to be specified.

The accounts, documents and the stock books required to be maintained
under this section shall be preserved by the dealer for such period as
may be prescribed.

Every registered dealer who consigns or delivers any goods or class of
goods specified in the rules made thereunder or such other goods or
class of goods, as the State Government may, by notification in the
Gazette, specify in this behalf, of such quantity, measure or value as
may be notified, to a dealer by reason of sale or otherwise, shall
on of goods, a transport-memo
in prescribed mang pTe form obtained from the
assessing authori “mmd‘m GELIOME the area in which principal

A fortrightly VAT/GST law Reporter

Except as provided liable to pay tax while

) g ) her dealer whether as
a result of sale d € rchaser or consignee of
goods, a legible \challan ¢ BIRETETISIAE PRVOL the prescribed manner

Email.

memo referred to in sub-section=(4), challan or transfer invoice referred
to in sub-section (5), as the case may be, completed in all respects shall
accompany the goods during journey of goods.

Person transporting the goods for delivery to the consignee shall fill in
the particulars in the relevant columns provided on transport memo,
challan or transfer invoice, as the case may be, and shall deliver such
transport memo, challan or transfer invoice to the consignee dealer
along with goods.

Every dealer who receives any form of declaration or -certificate
prescribed under this Act or rules made thereunder, from its assessing
authority or from any other person, shall use them in the prescribed
manner and shall keep an account, in the prescribed manner, of all
such used and unused forms of declaration or certificates including
forms of declaration or certificates received from other persons.
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9) No dealer shall transfer to any person and no person shall receive from
any person any certificate or any form of declaration prescribed under
the rules made under this Act except as provided under this Act or the
rules made thereunder.

(10) Where a dealer disposes of taxable goods in more than one of the
following ways:

i)  makes sale of goods inside the State; or
i)  consigns goods to other dealers for sale inside the State; or
iiij) makes sale of goods in the course of inter-state trade or commerce; or

iv) makes sale of goods in the course of the export of the goods out of or in
the course of the import of the goods into, the territory of India; or

(v) consigns goods out side the State otherwise than as a result of sale,
shall, as far as possible, keep separate account of purchase, sale,
receipt and dispatch of goods for each such purpose.

(11) A dealer who claims input_ under section 13 shall maintain a
register in respect of putations of amount of input

tax credit. "
NATIOHM VIEWS .
(12) A dealer who ma fe-orkeeps books, unts or documents in a

computer, shall
accounts and dg

(13) Every dealer lia
in stock, as mé
following dates:

pntory of all goods held
eir purchase value, on

(@) goods held in © "Aiw"?’;‘f.?%’;:ﬁf’fmo"s ich the dealer becomes
liable to pay tax;

(b)  goods held in closing / i’ € of each assessment year;

e O ate of discontinuance of business;

[See Rule 16]

(c) goods held in closing stock or th

42[(d)in the case of a dealer who has opted for payment of composition money
under section 6,

# Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the clause (d) of sub-section (13) of Section 21
was as follows:

(d) in case of a dealer who has opted for payment of tax or lump sum under section 6, goods
held in opening stock on the date from which provisions of section 6 cease to apply:
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(i) goods held in opening stock on the date on which provisions of
section 6 has become applicable and;

(ii) goods held in opening stock on the date on which provisions of
section 6 ceases to apply;]

Provided that a manufacturer shall also prepare a list of goods used or
consumed in manufacture, processing or packing of any manufactured
or semi-manufactured goods held in stock on the aforesaid dates along
with their purchase value.

[See Rule 18, 20(1)]

(14) Where in any tax invoice, issued by the registered selling dealer to the
registered purchasing dealer, in respect of sale of any goods, amount
shown as tax exceeds the amount of tax payable on such sale under this
Act, such selling dealer, within 30 days from the date of issue of tax
invoice, shall provide such purchasing dealer with a credit note of excess
amount realized as tax and the purchasing dealer shall provide to the
selling dealer with a debit note of such amount containing such requisite
particulars as may be prese

(15)  Where in respect of g 0 nt of tax payable under this
ACt. exceeds 2}1’1’10 Arlf::t:-i:}ﬁly‘;AT/GST Law ;:pirter y 'il’lVOiCC issued by the
registered selling 0 asing dealer, such selling

invoice, shall provide

ferential amount of tax

istered selling dealer a

p ’(W may be prescribed.
¥ :

to such purchag
and the purchs

(16) In case of good rchaser, a credit note
shall be issued b sgthivgcnitn for foighe hasing dealer and debit
note shall be iss® ] aler to the selling dealer
containing such req be prescribed.

43[***]

#_ Omitted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before Omission the proviso of sub-section (16) of Section 21 was as
follows:

Provided that where any goods sold in any assessment year are returned or rejected in the
succeeding assessment year within six months from the date of sale, the amount of sale price
of goods returned or rejected and amount of tax relating to such goods which have been
shown to have been realized by selling dealer from purchasing dealer and shown in the debit
note or credit note, as the case may be, shall be adjusted with the turnover of sales or the
turnover of purchases, as the case may be, in the assessment year in which goods are
returned or rejected.
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(17) If in respect of any particular assessment year, gross turnover of
purchase or sale or both, as the case may be, of any dealer exceeds
rupees one crore, then such dealer shall get his accounts verified and
audited by a specified authority within six months from end of that
assessment year and obtain within that period a report of such audit in
the prescribed form duly signed and verified by such specified authority
alongwith such particulars as may be prescribed. A true copy of such
report shall be furnished by such dealer to the assessing authority
within such period as may be prescribed.

Explanation: For the purposes of this section, expression “specified
authority” means-

(i) a Chartered Accountant within the meaning of the Chartered
Accountants Act, 1940 and includes persons by virtue of
provisions of sub-section (2) of section 226 of the Companies Act,
1956, is entitled to be appointed to act as an auditor of companies;

(ii) a Cost Accountant within the meaning of the Cost and Works
Accountant Act, 1959;

44[***]

NAle:ﬁlam VIEWS
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# Omitted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before Omission the clause (iii) of Explanation of sub-section (17) of
Section 21 was as follows:

(iii) any other authority specified by the State Government.
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22. Tax invoice, sale invoice and purchase invoice to be issued by a dealer.
(1) In respect of all taxable goods, except non-vat goods, in the circumstances
mentioned below, every registered dealer except a dealer who opts for payment
of 45[composition money] under section 6, where such dealer is liable for
payment of tax on sale of any such goods, shall, while making sale of the goods,
issue to the purchaser, 46ftax invoice containing such particulars as may be
prescribed including name and complete address and Taxpayer's Identification
Number, if any, of the person purchasing the goods,] and shall charge separately
on such tax invoice the amount of tax payable by him, where such goods are
sold to -

()  aregistered dealer; or

(ii) an official or personnel of any foreign diplomatic mission or consulate
in India; or

(iii) the United Nations or any other similar International body, entitled to
privileges under any convention to which India is a party or under any
other law for the time being in force; or

(iv) any consulate or diploma
or other body referrg

any mission, the United Nations
ause (iii); or

(v) any developer or, m:,r-.umr 0 ’ VIEWS conomic Zone, for use or

A fortnightly VAT/GST Law Reporter /

47[***]
[See Rules 44(1), p), 44(14), 44(15)]
(@) The dealer sellilg ection (1) shall prepare

tax invoice refe copies marked original,
. NATIONAL 1. OK PUBLICATIONS o .
duplicate and o Framerrehiall ey es marked original and
duplicate to the a8, 200ds. Copy of tax invoice
marked as duplicate g®¥0ds during transportation of
such goods.

#  Substituted for the words “tax or a lump sum” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).

% Substituted for the words “a tax invoice in the prescribed form and manner containing
such particulars as may be prescribed” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt.
28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).

#7 . Omitted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before omission the provisos were as follows:

Provided that the State Government may prescribe different forms of tax invoice for different
class of dealers or for different goods or class of goods:

Provided further that where the State Government does not prescribe the format of tax invoice,
the selling dealer shall, in the cases referred to as aforesaid, issue tax invoice in the manner
prescribed and containing such particulars, including name and complete address and
Taxpayer's Identification Number, if any, of the person purchasing the goods, as may be
prescribed.
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48[(3) All dealers except as provided in sub-section (1), shall issue sale invoice to
the purchaser in such manner and containing such particulars as may be
prescribed.

Explanation- in this sub-section sale invoice means any invoice in the
nature of bill, invoice, cash/credit memo containing such particulars as
may be prescribed.]

[See Rules 22(3), 44(2), 44(9), 44(10), 44(11), 44(12), 44(13), 44(14), 44(15)]

(4) Subject to provisions of sub-section (1) and sub-section (3), every taxable
dealer shall, in respect of sale of all goods, where—

(1) sale value of single sale exceeds the amount prescribed in this behalf;
or

(ii) purchaser of goods demands 49[sale invoice]; or

(iii) any other law prescribes for issue of a 50[sale invoice] in respect of sale
of any goods; or

(iv) selling dealer as a practice a %0f[sale invoice] in respect of sales
made by him, issue tg i%/sale invoice] in the prescribed
manner containing

[See Rules 44(4), 44(5),

51[(5) Every dealer reé
payable separa
sub-section (3)

charge amount of tax
the dealer referred in
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* . Substituted vide Noti. No. 497(2);% WM /2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitutio b=section (3) of Section 22 was as follows:

(3) Every registered dealer, who is liable for payment of tax on sale of any-

(@) non-vat goods and who realises tax from the purchaser, shall, while making sale of such
goods, issue to the purchaser, a sale invoice in the prescribed manner containing such
particulars as may be prescribed, and shall charge separately on such sale invoice the amount
of tax; or

(b) taxable goods except non-vat goods and makes sale of such goods to a dealer other than a
registered dealer, shall, while making sale of such goods to such dealer, issue a sale invoice
after mentioning name, complete address of purchasing dealer and such other particulars as
may be prescribed.

# Substituted for the words “a cash memo or bill” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).

0 Substituted for the words “a bill or cash memo” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.2.2009 (U.P. Act No. 11 of 2009).
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(6) Office copy of tax invoice, sale invoice as the case may be, prepared by
the selling dealer and copies of tax invoice, sale invoice, as the case may
be, received by the purchasing dealer shall be preserved by them for the
period provided under sub-section (3) of section 21.]

(7) Every dealer, while making purchase of any goods from a registered
dealer, shall give his name, address and Taxpayers’ Identification
Number, if any, to the selling dealer.

(8) The dealer, making sale of goods to any purchaser referred to in sub-
section (1), shall not issue tax invoice to such purchaser unless the
purchaser has furnished his name, complete address and Taxpayer's
Identification Number.

[See Rules 44(7), 44(8), 44(9), 44(10), 44(11), 44(12), 44(13), 44(14), 44(15)]

(9) Where a dealer liable to pay tax makes purchase of any taxable goods
from a person other than a registered dealer and if the person selling
such goods does not issue cash memo or bill, the purchasing dealer
shall issue to the person selling the goods a purchase invoice in respect
of such purchase in the pi anner containing such particulars
as may be prescribed ature or thumb impression of

the person selhng o NAnonm \‘"EWS
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3! Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-section (5) & (6) of Section 22 was as
follows:

(5) Every dealer referred to in sub-section (1) or clause (a) of sub-section (3) shall charge
amount of tax separately on every tax invoice or sale invoice, as the case may be.

(6) Office copy of tax invoice, sale invoice, cash memo or bill, as the case may be, prepared by
the selling dealer and copies of tax invoice, sale invoice, cash memo or bill, as the case may
be, received by the purchasing dealer shall be preserved by them for the period prescribed
under sub-section (3) of section 21.
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23. Realisation of tax on sale or purchase of goods. 52[(1) (a) No person who is
not a dealer registered under this Act, shall in respect of any sale or purchase
made by or through him, realize from any person any amount by way of tax on
sale or purchase of goods or any amount in lieu of tax on sale or purchase of
goods by giving it different name or colour and no dealer registered under this
Act, shall in respect of any sale or purchase made by or through him, realize from
any person, other than a person to whom goods are sold by him, any amount by
way of tax on sale or purchase of goods, or any amount in lieu of tax on sale or
purchase of goods by giving it different name or colour;

(b) Where tax is payable on sale or purchase of goods on any turnover by a
dealer including a commission agent or any person mentioned in clause (h)
of section 2 registered under this Act, such dealer may recover an amount,
equivalent to the amount of tax on sale or purchase of goods payable, from
the person to whom any such goods is sold by him, whether on his own
account or on behalf of his principal.]

(@) Where —
()  the amount of tax charged_instax invoice or sale invoice, as the case
may be, exceeds the 3 gable; or
(i) the amount of ta mﬁ ale exceeds the amount of
. NATION. S & VIEWS
tax Charged 1n a A foataighily VIT/5IST Can Reporier ¢ as the case may be, or

(iii) a tax invoice o
purchasing dg
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ed in each case, shall

(16) of section 21 NATIONAL LAW BOOK PUBLICATIONS
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(3) Except as provided 'S80 shall deduct any amount as
tax from the amount Selling the goods.

53[(4) No dealer shall include th Samount.of s already paid on the purchase of
goods in the sale price of sueh—goods resold or goods manufactured by
using such goods.]

52 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-section (1) of Section 23 was as follows:

(1) Except as provided in section 22, no person shall, in respect of a sale or purchase of any
goods, realise any amount either in the name of tax or by giving it a different name or colour.

3 Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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CHAPTER - IV

Assessments, Payment, Recovery and Collection of Tax

24. Submission of tax returns. (1) Every taxable dealer including a dealer from
whom any amount of tax has been deducted at source under section 34, shall,
for such tax period and within such time, as may be prescribed, submit tax
return of his self assessed turnover and tax, in such form and verified in such
manner as may be prescribed, but the assessing authority may in its discretion
and for reasons to be recorded, extend the date for submission of the return by
any dealer or class of dealers:

Provided that every taxable dealer, including a dealer who claims input
tax credit, shall also submit along with tax return a list of-

(i  purchases of goods made from registered dealer in respect of which the
dealer has received tax invoices;

(ii) sales of goods made to registered dealers in respect of which the dealer
has issued tax invoices; and

invoices have been issued in the
h particulars as may be

(iii) sale made to dealers
names of such

pre scribed: NATlol!m VIEWS
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(3) Every person or J tion 34 apply, shall, in
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respect of dealer T rany ang tax has been deducted,

submit such state ay be prescribed.

(4) Where as a consequen¥ € submission of return being
extended under sub-sectid € application of the dealer, the
deposit of tax under sub-section (2) is deferred, there shall be payable
simple interest at the rate of one and quarter percent per mensem on
such deposit for the period commencing on the last date prescribed for
submission of the tax return and ending with the date of deposit of such
amount.
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(5)

(6)

(7)

If any dealer discovers any omission or other error in any tax return
submitted by him, he may, at any time before the expiry of the time
prescribed for submitting the next tax return, submit a revised tax
return. If the revised tax return shows a greater amount of tax to be due
than was shown in the original return, the dealer shall also deposit
separately the difference of tax due and the interest payable under sub-
section (4) as if the time for submitting the original tax return had been
extended on the application of the dealer to the date of submission of the
revised tax return. If, the revised tax return shows lesser amount of tax
to be due than was shown in the original tax return the dealer may
adjust the excess amount towards the tax due for the subsequent tax
periods.

If goods sold by a dealer are returned to him by the purchaser within six
months of the date of sale, and assessment of the selling dealer for the
year to which such sale relates is as yet to be made, the selling dealer,
and where goods purchased by a dealer are returned to the seller within
six months of the date of purchase, and assessment of the purchasing
dealer for the year to which rchase relates is as yet to be made,
the purchasing dealer, days of the expiry of the month
in which such googd urned, it for that purpose only a
revised return for ,nmcm‘-’m snews such sale or purchase, as
the case may be,

A fortnightly VAT/GST Law Reporter /
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54[*] Email. ntnalefs
Every person to wh 34 apply, shall, for each
assessment year, in re om whom amount of tax has

been deducted, submit suc s, in such form and manner and
within such time as may be prescribed.

*  Omitted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P. Act
No. 19 of 2010). Before omission proviso of sub-section (7) of Section 24 was as under:-

Provided that on the application of the dealer, in an appropriate case, the assessing authority
may extend the period for submitting annual tax return but such extended period shall not
exceed ninety days beyond the time prescribed for submitting such tax return.
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(9) Every person transporting any goods by any public service motor vehicle
or by any vessel and every forwarding agent shall submit to the
assessing authority of the area from which the goods are dispatched
such S5finformation and documents], as may be prescribed of all goods
transported or forwarded by him. The assessing authority concerned
shall have the power to call for and examine the books of account or
other documents in the possession of such transporter or agent with a
view to verifying the correctness of the [information and documents]
submitted and the transporter and agent shall be bound to furnish the
books of account or other documents when so called for.

[See Rules 45, 73]

25. Assessment of tax for a tax period. (1) Where in respect of any tax period
of an assessment year-

(iii)

any dealer has not submitted tax return within the time prescribed or
within the time extended by the assessing authority, or if tax return
has been submitted without payment of tax shown payable in such
return; or

preliminary exami by the assessing authority,

reveals that co m*' tax return are wrong or
. NATIOMN, S & VIEWS . .

amount of inp W forughtly VA3 ) CHED 5,00 e poricr & able shown is incorrect;

or

on the basisfof 1 : , s with the assessing

5 g a that the turnover of
sales or purcha - dis & lealer is not worthy of
ing such inquiry as it

submitted tax return or ax return has been submitted, the
assessing authority is of the opinion that turnover disclosed by the
dealer in such return is not worthy of credence; or

the amount of tax payable and amount of input tax credit
admissible, in any other case, by passing a provisional order of
assessment for such tax period.

> Substituted for the word “returns” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt.
28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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(@) No provisional order of assessment, under sub-section (1), for any tax
period of an assessment year, shall be made after the dealer has
submitted annual return of turnover and tax, and where such annual
return has not been submitted by the dealer, after expiration of the time
prescribed or extended by the assessing authority, for submission of
annual return.

(3) Amount of tax, assessed under sub-section (1) in excess of the amount
of tax deposited by the dealer, shall be paid by the dealer in the
prescribed manner and within a period of thirty days from the date of
service of the order of assessment and prescribed notice of demand on
him.

[See Rules 46, 71, 72, 73]

26. Assessment of tax for an assessment year. Subject to provisions of this
Act, in respect of every taxable dealer, for each assessment year, there shall be
an assessment of tax payable by him and amount of input tax credit admissible
to him:

Provided that where the de
the assessment year

assessment year: #
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57[26-A. Special provision ré
anything to the contrary contained
trader shall-

sual traders. (1) Notwithstanding
i other provision of this Act, a casual

(a) inform the assessing authority at least three days before beginning of his
business in Uttar Pradesh, such particulars of his business in Uttar Pradesh, such
particulars of his business such form and in such manner as may be prescribed;

% Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before substitution second proviso of Section 26 was as under:-

Provided further that in case of person who —

(i) has obtained authorization for transit of goods through the State and there is presumption
that such goods have been sold within the State; and

(ii) being a dealer other than a registered dealer brings any taxable goods from outside the
State, the assessing authority may make separate assessments for each such authorisation
for transit of goods or receipt of goods by the dealer, as the case may be.

7 Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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)

(3)

(4)

(5)

(6)

(7)

(b)

(¢
(d)

(e)

deposit security in cash or in the form of bank draft, of such amount as
may be fixed by the assessing authority which shall not exceed
estimated liability to pay tax for such period for which the casual trader
is conducting the business in Uttar Pradesh;

pay tax daily on sales made during the previous day;

furnish to the assessing authority next day after the conclusion of his
business in Uttar Pradesh, a return in the prescribed form and manner;
and

not issue any tax invoice.

The assessing authority shall, after verification of information furnished to
him under clause (a) and receiving the security under clause (b) of sub-
section (1), shall register the casual trader.

After registration of casual trader, the assessing authority shall issue the
required forms to him for use as the declaration or certificate referred to in
section 50 and 51 of this Act for bnngmg goods for sale in Uttar Pradesh
and the casual trader shall mairtain complete account of the used forms
and surrender the unuse b the return referred to in clause

(d) of sub-section (1), ;
NATIOEM VIEWS

The assessing au NI SR g the return furnished by the
casual trader u the forms referred as in
sub-section (3) him including the sale
invoices issued, k and shall serve upon
him a notice of adjusting any tax and
any other due he balance amount of
security to him ir®€a eq

NATIONAL LAW BOOK PUBLICATIONS
Email. ntn a 7. m

The casual trade i . amount mentioned in the

( has been paid the assessing
authority shall release the sectrity or balance security, as the case may

be.

Notwithstanding anything to the contrary contained in any other provision
of this Act, the taxable quantum referred to in section 3 in respect of a
casual trader shall be nil.

Explanation:-In this section casual trader means a person who, whether
as principal, agent or in any other capacity undertakes occasional
transactions in the nature of business involving buying, selling, supply or
distribution of goods or conducting any exhibition-cum-sale in Uttar
Pradesh whether for cash, differed payment, commission, remuneration or
other valuable consideration.]

58,

Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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27. Self assessment. (1) Subject to provisions of section 28, every dealer, who
has submitted annual return of turnover and tax, in the prescribed form and
manner, shall be deemed to have been assessed to an amount of tax admittedly
payable on the turnover of purchase or sale or both, as the case may be,
disclosed in such return, and to an amount of input tax credit shown
admissible in the return.

(2) For all purposes under this Act and rules made thereunder -

(a) annual return of turnover and tax, referred to in sub-section (7) of
section 24, submitted by a dealer, shall be deemed to be an
assessment order and facts disclosed or figures mentioned in such
return shall be deemed part of such assessment order; and

(b) last date of the assessment year succeeding the assessment year in
which the date prescribed for submission of such annual return falls,
shall be deemed to be the date of such assessment order.

[See Rule 73]

28. Assessment of tax after exami
cases or dealers, the assessing
accounts and documents Kk
other relevant records, if z
subject to provision of g
assessment year in the

(a)

ion of records. (1) In following types of
detailed examination of books,
glation to his business and
inquiry as it may deem fit,
assessment order for an

in cases of such
Commissionef ¢ r y the rank of a Joint
Commissioner 3 in this behalf; in such
manner and bed.
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(b) in case of a dea gy~ ny of the

(i) dealer who has'% al¥return of turnover and tax
within the time pres®ib ded; or

(ii) dealer by whom tax return-for one or more tax periods of the
assessment year have not been submitted; or

(iij dealer in whose case assessing authority has passed provisional
assessment order under section 25 in respect of one or more tax
periods to the best of its judgment; or

(iv) dealer in whose case, on the basis of material available on records, if
the assessing authority is satisfied that the turnover of sales or
purchases or both, as the case may be, and amount of tax shown
payable as disclosed by the dealer in annual return of turnover and
tax are not worthy of credence or tax shown payable in the return
has not been deposited by the dealer, or the amount of input tax
credit claimed is wrong or the amount of tax payable shown is
incorrect; or
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(2)

3)

dealer who has prevented or obstructed an officer empowered to
make audit, survey, inspection, search or seizure under the
provisions of this Act; or

=y

Where after examination of books, accounts, documents and other
records referred to in sub-section (1), -

(i)

the assessing authority is satisfied about correctness of turnover of
sale or purchase or both, as the case may be, disclosed by the dealer,
it may assess the amount of tax payable by the dealer on such
turnover and determine the amount of input tax credit admissible to
the dealer or amount of reverse input tax credit payable by the dealer;
and

where assessing authority is of the opinion that turnover of sale or
purchase or both, as the case may be, disclosed by the dealer is not
worthy of credence, it may determine to the best of its judgment the
turnover of sale or purchase or both, as the case may be, and assess
the tax payable on suchgt ad determine admissible amount of
input tax credit and dit payable by the dealer.

Before making an ::m‘muim;'mws a1 (2), dealer shall-

(i)

(i)

(iii)

The show-cause notice ref

A fortnightly VAT/GST Law Reporter /
be required to i er and tax referred to in
sub-section ( ! Iready submitted such
return;

be given reasd

there determination of
credit, or assessment of

be served with
turnover, input
tax, all or any o1l
best of the judgme

NATIONAL LAW BOOK PUBLICATIONS

snail: n}l\fﬂ@bu&-"w
X

such reasons on which the assessing authority has formed its opinion
about incorrectness of the turnover of sale or purchase or both, as the
case may be, amount of tax, amount of input tax credit or amount of
reverse input tax credit:

%% Omitted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P. Act
No. 19 of 2010). Before omission sub-clause (vi) of clause (b) of sub-section (1) of Section 28
was as under:-

(vi) person against whom there is presumption that goods, for which authorization for transit
of goods through the State was obtained, have been sold within the State.
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(5) Order of assessment shall be in writing and copy of assessment order
alongwith prescribed notice of demand of the balance amount of tax, if
any, to be deposited by the dealer, shall be served on the dealer.

(6) Dealer shall deposit amount of tax assessed in excess of amount of tax
deposited by him for the assessment year, within a period of thirty days
after the date of service of the assessment order and notice of demand.

(7) Where the amount of tax deposited by the dealer is found in excess of
tax assessed, the same shall be refunded to the dealer according to the
provisions of this Act.

(8) Assessing authority shall not be precluded from making assessment
order under this section on the ground of passing of any provisional
assessment order in respect of any tax period under section 25 and such
provisional assessment order, if any, shall stand merged in the
assessment order passed under this section.

60[(9) Notwithstanding anything to the contrary in any other provision of this
Act, where an unregzstered dealer brings any taxable goods from outside
the State more than an assessment year, separate
assessment relating tg ich occasion may be made for

the same assessme m
NATION. S & VIEWS

.. A fortnightly VAT/GST Law Reporter /

(10)  All provisions of sha 0 ea
under sub-secti
section (2).

(11)  Dealers under [su [ red to furnish annual
return of turng ' h dealers assessment
under sub-secti® [ ore the expiry of the
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assessment year. Email. nt/na!m\o{

ssessment order passed
ler passed under sub-

(12)  Provisions of sub-sé ) , mutatis mutandis, apply
provisions of this Act.

5 Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before substitution sub-section (9) of Section 28 was as under:-

(9) Notwithstanding anything to the contrary in any other provision of this Act, in following
categories of cases, such number of assessments as mentioned against them, may be made
for the same assessment year:

(i) cases relating to issue of authorization for transit of goods through the State, separate
assessment relating to each such authorization;

(ii) where an unregistered dealer brings any taxable goods from outside the State more than
once during an assessment year, separate assessment relating to goods brought on each
occasion.
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Short Comments
Section 28: “Assessment of tax after examination of Records.”

The Circular issued by the Government has no binding force on Authorities acting in quasi-
judicial capacity. They are bound by law and not by any administrative instructions, opinions,
clarifications or circulars.

Bangal Iron Corporation vs. C.T.0. 1993 NTN (Vol. 2) 31

Best Judgment assessment passed on the basis of penalty order. Penalty order set aside by
High Court. The best judgment assessment order cannot be sustained after penalty order is set
aside.

Jagannath Prasad Kailash Chandra vs. C.T.T. 2002 NTN (Vol. 20) 397

It is well settled principle of law that even after rejection of books of accounts disclosed turnover
if found reasonable can be accepted.

C.S.T. vs. Premier Engineering Co. 2004 NTN (Vol. 24) 283
Before passing best judgment assessment, the authority must inform the reasons.
New Vishwakajifé grks vs. C.T.T. 1997 NTN (Vol. 10) 351

The Authorities rightly determ; e b its issued to the dealer. The
burden of proof is upon the 3 e¢ Lo establish non-use of pe issued. If the dealer fails to
discharge burden of proof, faSseSttE I aulted.

T. 2003 NTN (Vol. 22) 25

no defect is found in the
nd frame best judgment

If figures disclosed in re
book the Authority is no
assessment.

E’UBLICATIONS

oy oy .T. 1997 NTN (Vol. 10) 176

On survey less stock found t gI8er” Explanation of the assessee
rejected. Rejection of accounts arng@@ming udgmenp@ssessment is quite just.

Jfes (P) Ltd. vs. C.S.T. 1996 NTN (Vol. 8) 121

In case of entries in third parties accounts, the onus is upon the department. The right of cross-
examination of the dealer cannot be denied.

Rajesh Agros vs. C.T.T. 2002 NTN (Vol. 21) 641
Double assessment is not permissible.
Indian Telephone Industries vs. C.T.T. 2004 NTN (Vol. 24) 235

It is well settled principle of law that even after rejection of books of accounts the disclosed
turnover if found reasonable can be accepted.

C.S.T. vs. Premier Engineering Co. 2004 NTN (Vol. 24) 283
Excess cash found in survey cannot be a reason for enhancement of turnover .
Brij Nath Prasad Ashok Kumar vs. C.S.T. 2001 NTN (Vol. 18) 303
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First Appellate Authority gave cogent reasons for rejection of accounts and estimation of
turnover. Tribunal disturbed the estimation without discussing explanation of dealer. Estimation
of turnover by Tribunal not justified.

Khare Cycle Store vs. C.S.T. 1999 NTN (Vol. 15) 798

Enhancement in turnover cannot be made without any material about the import of goods
against Form 31 reported lost.

Pyare Lal Rajendra Kumar vs. C.S.T. 2003 NTN (Vol. 23) 593

Taxable turnover cannot be assessed on the basis of information, which dealer denies the
transaction by filing affidavit and certificate.

C.S.T. vs. Rungta and Brothers 2003 NTN (Vol. 22) 143

In absence of any specific material on record, the estimation of turnover by the Tribunal is
arbitrary and without any basis.

Shree Nath Sanjay Kumar vs. C.S.T. 2003 NTN (Vol. 23) 678

For estimation of turnover the previous history become relevant since no suppression or
concealment has been found. ;

7 . C.S.T. 2001 NTN (Vol. 18) 326
Turnover cannot be enhancg ““TT-"“‘M hati year taxable turnover was

A fortnightly VAT/GST Law Reporter £
more.

ar 2000 NTN (Vol. 16) 88
Minor variation in stock ri
ill 1993 NTN (Vol. 3) 206

The taxing authority has n@po rJUHSEICHion 40 diciate how aler or an assessee should
conduct himself in his busi e ta e his business affairs or to
conduct his business according

tra Chemicals 1996 NTN (Vol. 8) 1

A statement cannot be used against the dealer without giving him an opportunity of cross
examination.

Ganesh Trading Company vs. C.T.T. 2002 NTN (Vol. 20) 128

Assessment based on report of flying squad and alleged bank transactions is not sustainable, if
dealer is not allowed copy of report and opportunity to cross examine.

Keveyam and Company vs. G.S. Baghal 2000 NTN (Vol. 17) 536

Even if the assessee disclaims his right enacted in a statutory provision for his benefit, the
authorities are duty bound to follow the statutory provisions of law. The opportunity contemplated
under the law, which is required to be provided to the assessee, must be reasonable opportunity
and not an idle formality.

New Vishwakarma Engg. Works vs. C.T.T. 1997 NTN (Vol. 10) 351

Provisions of Evidence Act do not apply to proceedings for assessment of sales tax, but that
does not mean that general principles of appreciation of evidence also do not apply.

Baba Enterprises vs. C.S.T. 1993 NTN (Vol. 2) 49
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Rejection of accounts was not justified only on the ground that duplicate copies of bills were not
in the same hand writing, when there is no difference in price, quantity and contents of bills. The
account books of the dealer should not be lightly rejected unless and until from the account
books, the correct turnover cannot be correctly determined.

Saraswati Dal and Oil Mills vs. C.S.T. 2003 NTN (Vol. 23) 705

The account books cannot be rejected in case difference in the returned turnover and turnover
as shown in account books in properly explained.

Ajay Oil Mills vs. C.S.T. 1994 NTN (Vol. 4) 24

Entries in the books of accounts of a third person cannot be used against an assessee unless
they are satisfactory proved by cogent evidence.

Trilok Chand Brij Bhushan Lal vs. C.S.T. 1996 NTN (Vol. 8) 12

Unless the opportunity of cross-examination is provided entries in books of third party cannot be
relied against the dealer.

Rana & Co. vs. C.S.T. 2004 NTN (Vol. 24) 389
Negligible difference in turnover accepted<bymAppeliate Authority. Adverse inference in remand

proceedings for lack of explanatiol
mar and Compangliil T.T. 1999 NTN (Vo 15) 558

A fortnightly VAT/GST Law Reporter //‘

Survey of previous concer . S ounts of successor firm.
[. 2002 NTN (Vol. 20) 189
t on the basis of electric

Electricity consumed but
consumption is justified.
] mar 1993 NTN (Vol. 2) 19

NATION.AL LAW BOOK PUBLICATIONS
Certain incriminating materia Iring sur
accounts was justified. Estima

Assessment can be made only after providing-copies of seized books of account to the dealer.
Atma Steel Pvt. Ltd. vs. C.S.T. 2001 NTN (Vol. 18) 7

Natural Justice — If a person likely to suffer civil consequences is entitled to the report, which is
being relied upon to take a decision against him — In the instant case, there does not appear any
logical reason to hold the report of the DC SIB to be confidential and accordingly for not
supplying the same, if it is proposed by the department to rely upon that report.

Vehalana Steels vs. State of U.P. and others 2008 NTN (Vol. 36) (All.) 52

29. Assessment of tax of turnover escaped from assessment. (1) If the
assessing authority has reason to believe that the whole or any part of the
turnover of a dealer, for any assessment year or part thereof, has escaped
assessment to tax or has been under-assessed or has been assessed to tax at a
rate lower than that at which it is assessable under this Act, or any deductions
or exemptions have been wrongly allowed in respect thereof, the assessing
authority may, after issuing notice to the dealer and making such inquiry as it
may consider necessary, assess or re-assess the dealer to tax according to law :
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Provided that the tax shall be charged at the rate at which it would have
been charged had the turnover not escaped assessment or full
assessment as the case may be.

Explanation I:- Nothing in this sub-section shall be deemed to prevent the
assessing authority from making an assessment to the best of its judgment.

Explanation II:- For the purpose of this section and of section 31, "assessing
authority" means the officer or authority who passed the earlier assessment
order, if any, and includes the officer or authority having jurisdiction for the
time being to assess the dealer.

Explanation III:- Notwithstanding the issuance of notice under this sub-
section, where an order of assessment or re-assessment is in existence from
before the issuance of such notice it shall continue to be effective as such, until
varied by an order of assessment or re-assessment made under this section in
pursuance of such notice.

(2) Assessment order for any tax period of an assessment year may be made
within the time prescribed under section 25.

(3) Except as otherwise prg ion or elsewhere in this Act, no
order of assessment ssment any provision of this Act for
any assessment yg Nm‘umﬁ%wsw; expiration of three years
from the end of s

4) Where the noti
been served wi
year to which 4
re-assessment
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assessment year has
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f three years and six
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Commissioner or th' f 12N

the case to the assessinga

(b) for want of reasonable opportunity of being heard, set-aside or has
directed the assessing authority to set aside an ex parte order of
assessment or re-assessment; or

() quashed any order of assessment or re-assessment for want of
jurisdiction or for want of notice,

the assessing authority may make order of assessment or re-assessment
before expiry of the assessment year succeeding the assessment year in
which such order or direction is received by the assessing authority by due
process:
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(6)

8)

Provided that where any assessment or re-assessment order is quashed
by any authority or Court, for want of notice or for want of jurisdiction,
the order of assessment or re-assessment may be made, within the time
mentioned above in this sub-section, by the competent assessing
authority after serving notice on the dealer.

Where an order of assessment or re-assessment has been set aside by
the assessing authority himself under section 32, a fresh order of
assessment or re-assessment may be made before expiry of the
assessment year in which such order of assessment or re-assessment
has been set aside:

Provided that if an order of assessment or re-assessment made ex parte
is set aside on or after first day of October in any assessment year, fresh
order of assessment or re-assessment may be made on or before thirtieth
day of September of the assessment year succeeding the assessment
year in which such ex parte order of assessment or re-assessment was
set aside.

Provided further that where_seeond or subsequent time any order of
assessment or reassessa Rorte and where such second or
subsequent ex parte 1SSESS! re-assessment is to be set
aside and a fresh mﬂrumﬂ&vuws assessment may be made
within the time afQs parte order is set aside.

Where the Comzy

by the assessin
do, authorises
or re-assessme
of assessment
notwithstanding
change of opinion:
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asis of reasons recorded
st and expedient so to
half, such assessment
eight years after expiry
re-assessment relates
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Provided that it shall'8 g e Commissioner to hear the
dealer before authorising : S

Where the proceedings for assessment or re-assessment for any
assessment year remain stayed under the order of any court or
authority, the period commencing on the date of stay order and ending
with the date of receipt by the assessing authority concerned of the order
vacating stay, shall be excluded in computing the period of limitation
provided in this section:
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(10)

(a)

(i)

Provided that if in computing the limitation as aforesaid, the last date for
passing an assessment or re-assessment falls on any date before first
day of October in any assessment year, assessment or re-assessment
may be made before the expiry of such assessment year and in a case in
which such date falls after thirtieth day of September of any assessment
year, order of assessment or re-assessment may be made before the
expiry of the assessment year subsequent to assessment year in which
such date falls.

Where in the assessment or re-assessment of a dealer for any
assessment year, any assessing authority, -

has included any turnover and any superior authority or Court has, in
exercise of the powers lawfully vested in it, held such turnover to relate
to the assessment of-

such dealer for any other assessment year, or

(ii) such dealer under the Central Sales Tax Act, 1956, or

(iii) any other dealer, whethe

(b)

this Act, or under the Central Sales

Tax Act, 1956,
has not includeg m oround that it relates to
NATTON, S & VIEWS .
assessment ung [EROETHPRICSSHaSe R ACE, 1956 and any superior

authority or C##t | y

held such tug
this Act, whe
year,

ers lawfully vested in it,
at of that dealer under
any other assessment

then nothing ¢ the time shall apply to
assessment o ZVoTS {0t 70 YA L LAY BOUKC £ I CANOLEE this Act or under the
Central Sales 056 of :r or such other dealer,
relating to such other assessment year, as
the case may be.

Where the assessing author as reason to believe that any person
with a view to evade payment of tax or in order to claim any input tax
credit or rebate which he otherwise is not eligible for or was carrying on
business in the name of, or in association with any other person either
directly or indirectly, whether as an agent, employee, manager, partner
or power of attorney holder or guarantor, relative or sister concern or in
any other capacity, such person and the person in whose name the
registration certificate is taken, shall be liable severally and jointly for
payment of tax, interest or penalty which shall be assessed, levied and
recovered from all or any such person as if such person or persons are
dealers under this Act. However, before taking any action, the person
concerned shall be given an opportunity of being heard.
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(11)

(12)

Section 29: “Assessme

When the original order i fgf W_ | er cannot co-exist.

The subsequently amended
the purpose of limitation.

Where the State Government is of the opinion that due to any
extraordinary circumstances prevalent in any assessment year in the
State or any part of it, it will be difficult to complete assessment or
re-assessment in any case or class of cases in respect of which limitation
for passing assessment or re-assessment expires in such assessment
year, for the purpose of making assessment or re-assessment in such a
case or class of cases, it may, by notification in the Gazette, extend the
time limit up to one year beyond the time limit prescribed under this
section.

Where in an agreement between seller and purchaser it is agreed upon
that sale price of goods due to price escalation shall be settled on a later
date and in the circumstances such date falls in any assessment year
subsequent to the assessment year in which such goods were sold,
amount receivable due to price settlement, for all purposes under this
Act, shall be deemed part of the turnover of the assessment year in
which sale was made and where limitation for assessment of tax on such
turnover, as prescribed in section 28, has expired, such part of turnover
may be assessed before the expimzof the assessment year succeeding the
assessment year in whig gt is made, but the tax on such
turnover of sale sha d a grevalent at the time of sale.
NA"‘IOF* ‘VIE“’Q
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ich had already expired for
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w tate of U.P. 1996 NTN (Vol. 8) 59

Notice issued for re-assessment under the State Act cannot be used to sustain assessment
under the Central Act.

Krishan Chand Agrawal vs. C.T.T. 2003 NTN (Vol. 22) 454

In proceedings for re-assessment, the burden lies on the revenue to prove its case by bringing
specific material on record.

C.S.T. vs. Satish Brothers 2003 NTN (Vol. 23) 920

Information for reason to believe must be on the order sheet as well as in the notice.

Jain Sugar Works vs. C.T.T. 2000 NTN (Vol. 16) 73

Question of validity of notice for re-assessment can be raised at any stage whether in
assessment or in appeal.

Vaibhav Brick Field vs. C.T.T. 1999 NTN (Vol. 14) 313
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30. Rounding off of turnover and tax. (1) The amount of turnover, determined
in the prescribed manner shall if such amount is not in the multiple of ten, be
rounded off to the nearest multiple of ten rupees, that is to say, a part of ten
rupees which is less than five rupees shall be ignored and any other part shall
be counted as ten rupees. The amount so rounded off shall be deemed to be the
turnover of the assessee for the purpose of assessment of tax under this Act.

(@) The amount of tax, fee, interest, penalty or any other sum payable or the
amount of refund due under the provisions of this Act shall, where such
amount contains part of a rupee, be rounded off to the nearest rupees,
that is to say, a part of a rupee which is less than fifty paise shall be
ignored and any other part shall be counted as one rupee.

31. Rectification of mistakes. (1) Any officer, authority, the Tribunal or the
High Court may on its own motion or on the application of the dealer or any
other interested person rectify any mistake apparent on the face of record, in
any order passed by him under this Act, within three years from the date of the
order sought to be rectified:

under this sub-section has been
it may be disposed of even

Provided that where an appli
made within such peg

beyond such period; ”
NATIO] S & VIEWS

Provided further erreesftgeten svereh has the effect of enhancing
the assessmentj$ shall be made unless
reasonable oppdrtus given to the dealer or
other person lik ent.

(2) Where such rec g the assessment, the
assessing autho vised notice of demand
in the prescribe ] [ 2 TaCOMIGHEND TR Sl - LI pvisions of this Act shall
apply as if such né gbeen sc st instance.

(—

Section 31: “Rectification of mistakes

The mistake to be rectified under this section ought to be mistake ‘apparent on the face of
record’. Fresh material cannot be considered for rectification. The mistake could be either of fact
or of law.

The difference between the suo motu rectification and that up on an application that, while in the
former the order has to be passed within three years from the date of order sought to be
rectified, while in the latter the order could be passed beyond three years if the application is
within this period.

CST vs. Sukhlal Ice and Cold Storage [2008] 16 VST 581(All.)(DB)

The mistake must be obvious and patent mistake and not something which can be established
by a long drawn process of reasoning. It cannot be done in case of a debatable issue.

T.S. Balram, ITO vs. M/s Volkart Brothers [1971] 82 ITR 50;

Non adjudication of a Ground taken and raised before the Tribunal is a mistake apparent on the
face of record. M/s Diamond Cement V/s CTT [2007] 7 VST 421(All.)
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Error of judgment cannot be rectified.

C.S.T. vs. Ashoka Silicate Factory 2003 NTN (Vol.22)1
Rate of tax applicable on a commodity cannot be decided in rectification proceedings.
C.T.T. vs. Anandeshwar Industries 2003 NTN (Vol. 22) 222

Ex-parte assessment order passed by Tribunal can be rectified. However when there is proper
service of the notice, no rectification can be made.

Ram Sewak Coal Depot vs. C.T.T. 2003 NTN (Vol. 22) 341

If the issue involves debate, investigation of fact and argument it is outside the purview of
Section 22 of the Act and it can not be said to be mistake apparent on the face of record.

Rajeev Brick Field, Gwalior Road, Agra vs. C.T.T. U.P. 2007 NTN (Vol. 34) 273
Rectification can not be made in the order by considering fresh arguments.
C.T.T. vs. Gaya Prasad Anil Kumar 2007 NTN (Vol. 33) 272
Mistake in rate of tax can be rectifiedm@ U.P. Trade Tax Act, 1948.

Subsequent judgment of Cq

or penalty. (1) In any
sment or rejection of
application for registrat 2x parte, the dealer may
apply to the assessing rity AR ays e service of the order to
set aside such order and Eln/hwmn authority is satisfied that
the applicant did not rece f d by sufficient cause from
appearing on the date fixed der and reopen the case for
hearing:

32. Power to set asid
case in which an o

Provided that no such applieation for setting aside an ex parte
assessment order shall be entertained unless it is accompanied by
satisfactory proof of the payment of the amount of tax to be due under
this Act on the turnover of sales or purchases, or both, as the case may
be, admitted by the dealer in the returns filed by him or at any stage in
any proceeding under this Act, whichever is greater.

(2) Where an assessment order under sub-section (1) of section 25 is
passed, ex parte, the dealer may apply to the Assessing Authority within
thirty days of the service of the order, to set aside such order and if such
authority is satisfied that the dealer has filed the tax return and
deposited the tax due according to the tax return within thirty days from
the last day prescribed for filing such tax return, it may modify or set
aside such order and also the demand notice, if any, issued thereunder.
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(3) In any case in which any assessment or re-assessment has been made
ex parte and —
(a) appeal under section 55 against such order has been dismissed as
barred by time;
(b) in appeal before the Tribunal under section 57, order, passed by the

Appellate Authority under section 55, has been confirmed; and

Commissioner or Additional Commissioner designated by the
Commissioner, after giving reasonable opportunity of being heard to
the dealer, is satisfied that-

dealer, at any stage during the period of assessment or re-
assessment proceeding, had no notice of initiation of such
proceedings :

as a result of ex parte assessment or re-assessment, without proper
basis amount of tax has been levied :

undue hardship will be caused to the dealer if such assessed tax is
realized from him; andeg

being heard to the dealer,
er order of assessment or
extent,

he may dirdet th Ng & et aside such ex parte
order of ass § nake assessment or re-
unity to the dealer, if
ommissioner within a
ealer receives the order

NATTONAL LAW BOOK PURLICATIONS
in S

Section 32: “Power to set aside ex-parte order of assessment or penalty”

Where a party appeal against an order under Section 30 (Section 32 of UP VAT Act) and the
Appellate Authority allows the appeal, the effect is that assessment stands re-opened
immediately. No further re-opening order by Assessing Authority is required.

SAB Chemists vs. C.S.T. 1995 UPTC 571

liness of partner looking after the taxation works is sufficient ground for non-appearance on the
date of hearing. Heera Udyog vs. C.S.T. 2001 NTN (Vol. 18) 338

33. Payment and recovery of tax. (1) Any amount of tax or fee or penalty or
any other amount, which a dealer or other person is liable to pay under this
Act, shall be deposited by the dealer or such other person in the prescribed

manner.
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(3)

(6)

(7)

(a)

Subject to provisions of Section 42, the tax admittedly payable, shall be
deposited within the time prescribed, failing which simple interest at the
rate of one and quarter percent per mensem shall become due and be
payable on unpaid amount with effect from the day immediately
following the last date prescribed till the date of payment of such
amount and nothing contained in section 24 shall prevent or have the
effect of postponing liability to pay such interest:

Explanation: For the purposes of this sub-section, the tax admittedly
payable for a tax period or an assessment year, as the case may be, shall
be computed in accordance with provisions of section 15.

Subject to other provisions of this Act, the amount of tax assessed under
this Act in excess of amount of tax already deposited, the amount of
interest payable thereon, any amount imposed by way of penalty and
any other amount determined payable under this Act shall be deposited
in the manner specified, within thirty days of the service of the order-

of assessment and notice of demand in case of tax assessed and
interest payable;

imposing penalty Qi

case may be. 'R
NATIOI S & VIEWS

A fortnightly VAT/GST Law Reporter //

er amount payable, as the

If the tax {other o which sub-section (2)

‘ y authority or Court

remains unpaid a C e perl ecified in the notice of

assessment and tere ate of one percent per

mensem on theé om the date of such

. . ATIONAL LAW BOOK PUBLICATIONS

expiration shall b BIGI /@qug\

y "Wif section shall be without
o y that the dealer may incur

under this Act or under an glaw for the time being in force, and

shall be added to the amount-oLtaX and be also deemed for all purposes

to be part of the tax.

Where realisation of any tax remained stayed by any order of any Court
or authority and such order of stay is subsequently vacated, the interest
shall be payable also for any period during which such order remained
in operation.

Notwithstanding anything contained in any other law or contract to the
contrary, the assessing authority may, at any time or from time to time,
by notice in writing a copy of which shall be forwarded to the dealer at
his last address known to the assessing authority, require -

any person from whom any amount is due or may become due to the
dealer; or

any person who holds or may subsequently hold money for or on
account of the dealer;

to pay to the assessing authority-
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)

(10)

(11)

forthwith upon the money becoming due or being held; or

(ii) at or within the time specified in the notice not being before the

(a)

money becomes due or is held,

so much of the money as is sufficient to pay the amount due by the
dealer in respect of arrears of tax and other dues under this Act, or
the whole of the money when it is equal to or less than that amount:

Provided that the assessing authority may at any time or from time to
time revoke or amend such notice.

Explanation - For the purposes of this sub-section, the amount due to a
dealer or money held for or on account of a dealer by any person shall be
computed after taking into account such claim, if any, as may have
fallen due for payment by such dealer to such person and as may be
legally subsisting.

Any person making any payment in compliance with notice under sub-
section (7) shall be deemed to have made the payment under the
authority of the dealer and eceipt of the assessing authority shall

to the dealer to the ¢ ‘amoun
NATIOMVIEWS

Al’ly person disc /8 fcn-.:ghuyvmv:/cs'.‘Lavnepnrter/

assessing authdrity ent @ discharged or to the
ichever is less.

Where a persomn, 4 notice tion (7) is sent, proves
to the satisfactid sum demanded or any
part thereof is not duestgtEaes oes not hold any money

Emnalil. nt:

Any tax or other dues payable e State Government under this Act,
any amount of money which a person is required to pay to the assessing
authority under sub-section (7) or for which he is personally liable to the
assessing authority under sub section (9) shall, notwithstanding
anything contained in any other law for the time being in force and
subject to any special or general order of the State Government, be
recoverable as arrears of Land Revenue, or in the prescribed manner by
the assessing authority or any other officer authorised by the State
Government in that behalf and such authority or officer shall, for the
purposes of such recovery -

have all the powers which a Civil Court has under the Code of Civil
Procedure, 1908 for the purpose of recovery of an amount due under a
decree;
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(12)

(13)

(b)

(b)

(i)

have the power to require the assessing authority or such authorised
officer, having jurisdiction in any other area to make such recovery if
the defaulter is or has property within the area of such other assessing
authority or officer, and thereupon such other assessing authority or
officer shall proceed to make recovery in prescribed manner;

[See Rule 5(7)]

In respect of any sum recoverable under this Act as arrears of land
revenue, the assessing authority may forward to the Collector a
certificate under his signature specifying the sum due. Such certificate
shall be conclusive evidence of the existence of the liability of its amount
and of the person who is liable and the Collector on receipt of the
certificate shall proceed to recover from such person the amount
specified therein as if it were an arrear of land revenue:

Provided that without prejudice to the powers conferred by this section
the Collector shall, for the purpose of recovering the amount specified in
the certificate, have also all the powers which-

AVS (e \TEWS a decree.

V:’I‘/GST Law Reporter /
Explanation: - Tk ) s an Additional Collector
4 G S powers of a Collector
e being in force in the

M on (2) and sub-section
andins or order of any Court,

AV LAXV 1>~ l FUBLICATIONS
1. ntna

1 ice of assessment and
demand in respect Mef under this Act, is served

hor d an appeal, revision or other
proceeding is filed in resp fax or dues then-

where as a result of such appeal, revision or other proceeding the
amount of such tax or other dues is enhanced, the assessing authority
shall serve upon the dealer a fresh notice only in respect of the amount
by which such tax or other dues are enhanced, and any proceeding in
relation to the amount specified in the notice already served upon him
before the disposal of such appeal, revision or other proceeding may be
continued from the stage at which it stood immediately before such
disposal;

where as result of such appeal, revision or other proceeding the
amount of such tax or other dues is reduced -

it shall not be necessary to serve upon the dealer a fresh notice but
only the reduced amount shall be realized;
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(14)

(1)

(ii)) if any recovery proceedings are pending before any officer or

authority other than the assessing authority, the assessing authority
shall intimate such reduction to such officer or authority;

(iii) any proceeding initiated on the basis of the notice or notices served

(©

upon the dealer before the disposal of such appeal, revision or other
proceedings, including any recovery proceeding, may be continued in
relation to the amount so reduced from the stage at which it stood
immediately before such disposal.

No fresh notice shall be necessary in any case where amount of the tax
or other dues is not enhanced (with reference to the amount assessed
by the assessing authority) as a result of such appeal, revision or other
proceedings.

Any amount paid or deposited by, or recovered from, or refundable to a
dealer, shall first be adjusted towards the principal amount of tax, fee,
penalty or other dues outstanding against him and the excess if any,
shall then be adjusted towards the interest, if any, due from him.

Where any amount of taxa
is recoverable from a3

imterest payable or penalty imposed
and for realization of such

amount of tax, intg "m ertificate has been issued
. NATIO! WS & VIEWS i
by the assessing 3 I keniaightly: VAL I3810Lets Rey«.tze/ nt to execute the recovery

certificate may tg#
State Governmef er vehicles of the same
owner. If so requ: € recovery certificate,
such other offi¢er g MPOW o detain such vehicle.

Whenever any vehicle, he shall give
the cause of dete ) charge of the vehicle at
the time of deten "ATI??L;‘ZE;;_;%EUBUCNMS brm the officer executing
the recovery certi recovery certificate shall
proceed in accordand S amount of tax or penalty:
Provided that if the own -charge of the vehicle proves to

the satisfaction of such officer-ar official that amount shown recoverable
has already been paid, the vehicle shall be set free:

Provided further that if at the time of detention of vehicle, if some goods
are loaded on it and owner of such goods is a person other than the
owner of the vehicle, the owner or the person-in-charge of the goods
shall be allowed to remove such goods from such vehicle if he desires so.
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(16)  During the period of detention of vehicle under sub-section (15), the
person-in-charge of the vehicle at the time of detention shall take all
necessary measures for safety of goods and vehicle and officer or official
detaining the vehicle shall not be responsible for any loss or damage to
goods or vehicle.

61[(17) Notwithstanding anything to the contrary contained in any other
provisions of this Act and the rules made thereunder, the State
Government may grant moratorium from payment of admitted tax to a
power project industrial unit, subject to such conditions as may be
prescribed.

Explanation:- For the purposes of this sub-section "admitted tax" shall
include the tax liability of other dealers owned by such unit under sub-
section (11) of section 3.

(18) Where any goods has been seized by any competent authority for
realization of tax or penalty leviable under this Act and such goods has
been given in the custody of any person by such authority. If such person
fails to return the goods to hority in the same form and condition,

shall be recovered from such
person as an arrear g m
NATIOI . S & VIEWS

34. Tax deduction at A vcrtn g atly VAT (330 Visr Regortor & e to any other mode of
- A

recovery, payment or the State Government

may, by notification i ecified case and in the

specified circumstance as may be specified,

every specified person b the selling dealer, for

discharge of liability o on payable on sale of

Ig:)Z;TdnSe;lrtl :;lcélleca'sseellsef PFATIONAL LAW BOO}O{ E;’;BLiCATIONS i;lrzflyoigﬁgll?lrrilgaiﬁg?
) Ymal. nfn‘" 1 J&L:‘ ’

towards satisfaction of ta . Y account of sale of any

taxable goods, deduct an a anner specified:

g p

Provided that where in Ce contract, the contractor has
awarded a sub-contract and the notification provides for deduction of
amount by the contractee from the payments made to contractor, the
contractor responsible for making any payment or discharge of any
liability to any sub-contractor, in pursuance of a contract with the sub-
contractor, shall, while making payment to the sub-contractor, deduct
amount of tax referred to above.

Provided further that where in case of a works contract, the contractor
has already made deduction from the payments made to his sub-
contractor, the amount of such payments shall be deducted from the
amount on which deduction is to be made by the contractee to the
contractor.

6! Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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(2)

3)

(4)

(6)

(a)

(b)

[See Rules 45(5), 49(2), 49(3)]
Upon issue of a notification under sub-section (1), where-

a dealer, who makes sale of any taxable goods and in whose case
notification referred to in sub-section (1) applies, for any reason claims
that he either is not liable to pay tax on such sale or is liable to pay as
tax an amount lesser than amount of deduction computed in the
manner provided; or

the person responsible for making payments to the dealer selling the
goods is unable to ascertain the turnover of any goods sold, the person
responsible for making payment shall require the selling dealer to
produce direction issued in this behalf by the assessing authority of
the selling dealer and shall act according to such direction of the
assessing authority.

Where purchasing dealer himself is liable to pay tax on turnover of
purchase of any goods by virtue of any provision of this Act, he shall not
deduct any amount in respect of turnover of such goods.

In the circumstances (2), the dealer selling goods
may, for issue of di i pur o deduct an amount lesser
than the proposed nmcmﬁw 10 gduct any amount as tax,
apply to the assg gone iction over the principal
place of his bugin ace of business, to the
assessing authg arily resides.

€% VIDLS)
A fortnightly VAT/GST Law Reporter £

The assessing au n (4), after examining
the liability of g espect of sale of goods
made and after®g g ¢ of being heard to the
dealer, shall by purchaser of the goods
accordingly.

The amount deducted Q@ .
Government Treasury by g akmg such deduction before the
expiry of the 20th day of the menth following that in which deduction is
made:

Provided that where the purchaser of goods referred to in sub-section
(1) is a registered dealer, he shall deposit the amount of deduction in the
manner and within the time in which amount of tax for the tax period in
which purchase has been made, is payable and such dealer shall be
entitled to claim input tax credit in accordance with provisions of section
13 in respect of such purchase.

[See Rule 45(7)]
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The person making deductions under sub-section (1) shall, at the time of
payment or discharge, furnish to the selling dealer a certificate of
amount deducted in such form and manner and within such period as
may be prescribed and shall submit such statement of all such
purchases, payments and deductions made and certificates issued by
him, in such manner and within such time, as may be prescribed.

[See Rules 45(6), 45(7), 49(1), 49(5), 49(7), 49(8), 49(9), 49(10), 49(12), 49(14)]

(8)

)

(10)

(11)

(12)

If any person referred to in sub-section (1) fails to make the deduction or
after making deduction fails to deposit the amount so deducted as
required by sub-section (6), the assessing authority may, after giving to
such person an opportunity of being heard, by order in writing, direct
that such person shall pay, by way of penalty, a sum not exceeding twice
the amount deductible under this section but not so deducted and, if
deducted, not so deposited into the Government Treasury.

Without prejudice to the provisions of sub-section (8), if any such
person, after deducting, fails to deposit the amount so deducted, he
shall be liable to pay simpledaterest at the rate of fifteen percent per
g from the date on which such
amount was deduc da v gh such amount is actually
deposited . NATtom VIEWS

A fortnightly VAT/GST Law Reporter £

deduction, such amount
D) shall be recovered as
as deducted and such
e person concerned.

Where the amou g
together with infe
arrears of land
amount shall b

Nothing contair he assessing authority
from making an lhe dealer in accordance
with other provisit , shall be liable to pay tax

Provided that any dedi¥ *cordance with the provisions of
this section shall be treated 2 ent of tax on behalf of the selling
dealer, and credit shall be given to him for the amount so deducted on
the production of the certificate, referred to in sub-section (9) in the tax
return of the relevant period or the assessment made, as the case may
be, and any amount found in excess of tax due shall be refunded to the
selling dealer.

No deduction of any amount shall be made under this section if the
person selling the goods is not a dealer, but the onus to prove that goods
have been purchased from a person other than a dealer shall lie on the
person responsible for making payment, failing which it shall be deemed
that goods have been purchased from a dealer.
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(13)  Where the person responsible for making deduction in respect of a sale
under a works contract is unable to ascertain the amount of deduction
and the contractor or the sub-contractor, as the case may be, does not
produce direction referred to in sub-section (2) from its assessing
authority, the person responsible for making deduction shall deduct an
amount which shall be four percent of the gross amount of payment.

62[(14)No deduction under this section shall be made on the turnover of sale
where such sale takes place -

(i) in the course of inter-State trade or commerce; or
(ii) outside the State; or
(iii) in the course of the export out of, or import into, the territory of India;]

Explanation: - For the purposes of this section, assessing authority in
relation to person responsible for making payments to the selling dealer
means the officer having jurisdiction over the place where the principal
place of business of such person inside the State is located and where
such person has no such pla be place where the residence of such
person inside the State jg
35. Allotment of tax ded on n m 7

S & VIEWS

responsible for making

tax deduction at so £, fortnignhly VA /GST avr algmter// onsible for making tax
deduction at source in g#Corad ¢ ection 34, if he is not a
registered dealer, shal oly to thesassess ‘ ty for allotment of tax

deduction number ang d of in such time and

manner as may be pres

(2) Tax deduction M 1 n all the documents
pertaining to dep of 1

AXOAAEN FOLUREL IS 1 €CL
Email. ntnalefS@e m

ake tax deduction under
as applied for such tax

(3) No person other t
sub-section (1) of
deduction number.

(4) If any person referred to im—=sub-section (1) fails to apply for tax
deduction number, the assessing authority may, after giving reasonable
opportunity of being heard, by order in writing, direct that such person
shall pay, by way of penalty, a sum not exceeding twice the amount
deductible under section 34.

[See Rule 48]

62 Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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36. Recovery or refund of petty amounts to be ignored. Notwithstanding
anything contained in any other provisions of this Act, no tax, fee, interest or
penalty under this Act shall be recovered and no refund shall be allowed if the
amount involved for any assessment year is less than one hundred rupees.

37. Recovery of tax in case of a company under liquidation. (1) Every
person who -

(a) is the liquidator of a company which is being wound up, whether
under orders of a Court or otherwise; or

(b) has been appointed the receiver of any assets of a company
{hereinafter referred to as the liquidator},

shall within thirty days after he has become such liquidator, inform
the assessing authority of his appointment as such.

(@) The assessing authority shall after making such inquiry or calling for
such information as it may deem fit, notify the liquidator within three
months from the date on which he receives information of the
appointment of the liquidatg ount which in the opinion of the

o provide for any tax which is

then or likely therea me, pé the company.

(3) The liquidator sh, : 1€ |ssets of the company or
the properties ing é L e i
authority under/s otified, shall set aside

1 he so sets aside such

M ,» ection shall debar the

amount, shall

Provided that

liquidator from p SAWATY O SSTES O P rties in compliance with
any order of a CoU payment of tax payable by
the company unde y payment over debts due

assessing authority reasonable——

4) If the liquidator fails to give the information in accordance with sub-
section (1) or fails to set aside the amount as required by, or parts with
any of the assets of the company or the properties in his hands in
contravention of the provisions of sub-section (3), he shall be personally
liable for the payment of the tax which the company would be liable to
pay:

Provided that if under sub-section (2), the amount of any tax payable by
the company is notified personal liability of the liquidator under this
sub- section shall be to the extent of such amount.

(5) Where there are more than one liquidator, the liquidations and liabilities
attached to the liquidator under this section shall attach to all the
liquidators jointly and severally.
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(6) The provision of this section shall have effect notwithstanding anything
to the contrary contained in any other law for the time being in force.

Explanation- Company has the meanings assigned to it by clause (i) of
sub-section (1) of section 3 of the Companies Act, 1956 (Act No. 1 of
1956).

38. Liability of director of limited company in liquidation. Notwithstanding
anything contained in the Companies Act, 1956, when any limited company is
wound up and any tax assessed on the company under this Act for any period,
whether before or in the course of or after its liquidation, cannot be recovered,
then every person who was a director of the limited company at any time during
the period for which the tax is due shall be jointly and severally liable for the
payment of such tax unless he proves that the non-recovery cannot be
attributed to any gross neglect, misfeasance or breach of duty on his part in
relation to the affairs of the company.

39. Power to grant installment. (1) Subject to such conditions and
restrictions, including the conditions regarding furnishing security to the
satisfaction of the assessing authori may be deemed fit to be imposed-

(a)  the State Governme galer or other person, against
whom any amoun .m dues is outstanding, either
. NATIO] S & VIFWS / .
under this Act g 8 lorénigldly Vuvd /551 :‘wn,,om-;-// pay the amount in such
number of mon@#h ; twenty four; and

(b) the Commissi - ealer or other person,
er dues, payable either
under this Ad egating not more than
five lakh rupd

l’l’lOl’lthly installm SIINA 17N

Email. 1
(@) Where such deale | fufnish, within sixty days of
)Y adequate security to the
satisfaction of the asst
outstanding amount, or comply with the conditions or
restrictions imposed in such order, the amount due shall be recoverable
at once.

Short Comments
Section 39: “Power to grant installment”
Power to grant installments are discretionary.
Shiv Trading Co. vs. State of U.P. 2002 NTN (Vol. 21) 448
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CHAPTER -V
Refund and Adjustment

40. Refund and adjustment. (1) Subject to other provisions of this Act, the
assessing authority shall in the manner prescribed, refund to the dealer an
amount of tax, fee, or other dues paid in excess of the amount due from him
under this Act.

Provided that amount found to be refundable shall first be adjusted
towards tax or any other amount outstanding against the dealer under
this Act or under The Central Sales Tax Act 1956 or under the erstwhile
Act and only the balance if any shall be refunded.

Provided further that refund, of excess amount of input tax credit,
shall, without prejudice to other conditions, be subject to conditions and
restrictions of section 15.

[See Rule 50(10)]

(2) Where amount found refundable in accordance with the provisions
under sub-section (1), i ) ithin thirty days from the date of
order of refund passg ority or where order giving

y & ity or court, from the date of

receipt of such g by the apl ity by due process, the

11 amount at the rate of
order passed by the
the order giving rise to
till the date refund is

—

twelve percent
assessing authg
refund passed

made.
Provided that w. futid B CES ount of input tax credit
due on the basis 0 g is not allowed within the

time prescribed und
interest on such amo ¢
the date on which refund béee and till the date refund is made.

(3) Notwithstanding any judgmeTt, decree or order of any Court or
authority, no refund shall be allowed of any tax or fee due under this Act
on the turnover of sales or purchases or both, as the case may be,
admitted by the dealer in the returns filed by him or at any stage in any
proceedings under this Act, whichever is higher.

4) Where a dealer has requested the assessing authority for withholding
any amount refundable to him for adjustment towards his future
liabilities either under this Act or under the Central Sales Tax Act, 1956,
the dealer shall not be entitled for interest.
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(5)

Where any amount of tax has been deducted from any dealer under
section 34 as tax payable by him for any assessment year, for the
purpose of sub-section (3), amount deducted shall be deemed to be tax
due under this Act and shall not be refunded to the dealer where the
dealer -

has neither submitted returns of turnover and tax for all tax periods
nor has submitted annual return for the assessment year in which
sales are made; and

has been assessed ex parte for the assessment year in which sales are
made.

Where in respect of sale of any goods, any amount of tax has been
realized by a registered dealer from -

any official or personnel of-

any foreign diplomatic mission or consulate in India; or

(ii) the United Nations or any other similar International body, entitled

(7)

*[(8)

to privileges under angg
other law for the ti

g, to which India is a party or any

any consular or g bz mn rsa vizva jion, the United Nations or

A fortnightly VAT/GST Law Reporter / ..
any other body Sierre sub-clause (ii) of clause

and where s [ ir agent has purchased
J ssion, United Nations,
or any other 5 ) sonnel, agent, United
Nations or bod¥ ferred to in sub-section
(1) of section 22 in sub-section (3) of the
said section, as prescribed manner, claims
refund of the amo® f o) him, the Commissioner or
the officer authorised W alf, shall refund such amount
to such official, personnel; tlate or agent of such mission, United
Nations or body, as the case may be.

NATIONAL LAW BOOK PUBLICATIONS

Nraail nt/xwl’t_{,,@;ﬁim\

Refund, under any provisions of this Act, may be given by refund
voucher or cheque:

Provided that where a dealer submits e-tax return, refund of any
amount found refundable to him may be allowed through e-cheque.

The amount refundable under the erstwhile Act may be adjusted against
the amount of tax or penalty or any other dues under this Act.]

% Inser
(U.P. Act

ted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
No. 11 of 2009).
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Explanation: For the purposes of this Act, prescribed date shall be
deemed to be the date of refund.

[See Rules 50, 73]
Short Comments

Section 40: “Refund and adjustment”

Government Authorities cannot issue any Cheque or demand draft or voucher to the dealer,
which can be dishonored.

Shiva Commodities vs. T.T.O. & Anr. 2002 UPTC 640

Despite repeated reminders, refund was not granted. Ultimately on the interference of High
Court refund was granted. Interest has to paid on delayed payment and the amount of interest
should be deducted from the salary of officer(s), who defaulted in making refund for six years.

Pardeep Traders vs. State of Punjab & Ors. 2001 NTN (Vol. 18) 193

Refund cannot be denied and tax of dealer cannot be adjusted towards demand against
transporter. The practice of Trade Tax Department to withhold money cannot be tolerated.

d. vs. T.T.0. 2003 NTN (Vol. 22) 299

64/40A.Withholding of re }ﬂp Notwithstanding anything
to the contrary contained Remathesshohisiosiol) this Act or in any judgment,
decree or order of anyg8Ur prity, where after giving
reasonable opportunity Bf e person concerned, the
Commissioner is satisfi thority that,-

(a) the dealer hd al w_ over or has concealed
particulars o M Yy furnished inaccurate
particulars of S hiron 1aw sogi pus il e assessing authority or

Spection and examination

or goods shown to be held

any competent authority in

of books, accoun:
in stock by such %
performing his functio

(b) any purchase in respect of which input tax credit in any return has been
claimed, is not verifiable; or

(c) the dealer has obtained tax invoices without making actual purchase of
goods; or

(d) the dealer has failed to furnish any security demanded from him under
any provision of this Act or the Central Sales Tax Act, 1956; or

(e) the circumstances exist involving fraud,

 _ Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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()

(3)

(4)

and where the Commissioner is of the opinion that if refund is allowed,
it may not be possible to realize any amount of tax or penalty likely to be
levied, he may permit the assessing authority to pass an order for
withholding, as a security, such amount of refund as would be sufficient
to cover the amount of tax or penalty or both, as the case may be, likely
to be levied, for a period as may be determined by the Commissioner.

Where the assessing authority finds that the circumstance mentioned in
sub-section (1) exist and sufficient material is available on the record, it
shall send a report to the Commissioner along with the material for
seeking the permission to withhold the amount of refund.

The assessing authority shall complete the proceeding for assessment or
penalty or both, pending before him within such period as may be
determined by the Commissioner:

Provided that if the Commissioner is satisfied that the circumstances
exist which would prevent the assessing authority to complete the
assessment or penalty proceeding within the determined period, he may

extend the period not exceed

After the completion g geld amount shall be adjusted
against demand cre ) ass: penalty proceeding and the
balance if any shg refur W interest at the rate of twelve
percent per ann rc 7 i has become due, in the
manner provideg e thereunder.

Explanation: For # 1 nd includes the refund

NATIONAL LAW BOOK PUBLICATIONS
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65[41. Provisional refund - (1) Notwithstanding anything contained in section
40, in the case of a dealer, whose main business is to sell goods in the course of
the export of the goods out of the territory of India, the assessing authority, upon
receiving the return for a tax period and application for provisional refund along
with the proof of export, pending audit and investigation to establish the
correctness of the claim and consequent assessment, shall, allow provisional
refund of the excess amount of input tax credit for such tax period on account of
sale in the course of the export of the goods out of the territory of India, within
thirty days from the date of receipt of such application:

Provided that if any amount of tax, fee or penalty or any other amount either
under this Act or under the Central Sales Tax Act, 1956 or under the erstwhile
Act is due against such dealer the amount found refundable first shall be
adjusted towards such amount of tax or fee or penalty, as the case may be,
and excess, if any, shall be refunded to the dealer:

Provided further that, before granting refund, the assessing authority may
require the dealer to furnish security of amount equivalent to amount of refund
to its satisfaction where,-

(a) the dealer has been i gsion under this Act or erstwhile
Act or under the Cg

NATION. .
(b)  the dealer has o o lirlzig iy VAT/ i icers empowered under

this Act in peri duties to him under this
Act; or

41. Provisional refund. (1) No ned in section 40, in case of a

territory of India, the assessing authng the return for a tax period and

dealer, whose main business is to of the export of the goods out of the

application for provisional refund, pending audit and investigation to establish the correctness
of the claim and consequent assessment, shall, allow provisional refund of excess amount of
input tax credit for such tax period on account of sale in the course of the export of the goods
out of the territory of India, within thirty days from the last date prescribed for submission of
return or from the date on which return is submitted, whichever is later:

Provided that if any amount of tax, fee or penalty or any other amount either under this Act or
under the Central Sales Tax Act, 1956 or under the erstwhile Act is due against such dealer,
amount found refundable first shall be adjusted towards such amount of tax or fee or penalty,
as the case may be, and excess, if any, shall be refunded to the dealer:

Provided further that, before granting refund, the assessing authority may require the dealer
to furnish security of amount equivalent to amount of refund to its satisfaction.

(2) If, on assessment, the provisional refund granted under sub-section (1) is found to be in
excess, then the excess amount of refund shall be recovered from the dealer along with
interest at the rate of fifteen percent per annum and for the period commencing on the date of
grant of provisional refund and ending on the date of payment of the amount, as tax due from
the dealer.
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()

(3)

(4)

(¢

(d)

(e)

the dealer has misused in any way the declaration or the certificate
prescribed under this Act or under the Central Sales Tax Act, 1956 or
under the erstwhile Act or under the Uttar Pradesh Tax on the Entry of
Goods into Local Areas Act, 2007;0r

the dealer is defaulter of the payment of tax on the sale or purchase of
goods under this Act or under the Central Sales Tax Act, 1956 or under
the erstwhile Act; or

the dealer has violated any provision of this Act resulting in the loss of
revenue.

Explanation- For the purposes of this section,-

i

(i)

(@)

(b)

“main business of export” in relation to a dealer shall mean the dealer
whose aggregate of turnover of sales in the course of export of goods
outside the territory of India under sub-sections (1) and (3) of section 5 of
the Central Sales Tax Act, 1956, for any tax period exceeds fifty percent
of the aggregate of turnover of sale of all goods-

(a) within the State;

(b)  in the course of
( C) in the cour- NA.’.":UE.\'%A FOROTENS) ]

A fortnightly VAT/GST Law Reporter /4
where any apgicati 7 e of completion of that
application shdll b ( ] plication.

the territory of India; and

If, on assessme nder sub-section (1) is
found to be in e ! und shall be recovered
from the dealer & g teen percent per annum
and fOT the pe ORI AANE Y NAT, 1479 BOOK PULLICAIRAOK provisional refund and
ending with the & payent of th nt, as tax due from the
dealer.

accordingly:

Provided that no application shall be rejected without affording the dealer
an opportunity of being heard.

Notwithstanding anything contained in the first proviso to sub-section (1)
where any industrial unit has been declared sick by any competent court
or authority constituted under any law for the time being in force, the
provisional refund under this section shall be allowed if such industrial
unit satisfied that,-

the package for rehabilitation of the sick unit has been approved by a
competent court or an authority;

the State Government has deferred the arrear against such unit under
section 71 and
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(c) the conditions imposed by the State Government for deferment of the
arrear has been complied with.]

[See Rule 73]

66/42. Treatment of industrial units availing exemption or reduction in
the rate of tax under erstwhile Act.

(1) No industrial unit,-

(a) availing benefit of exemption from or reduction in the rate of tax under the
erstwhile Act or under the Central Sales Tax Act, 1956 on the turnover of
sales or purchase or both as the case may be, before the commencement
of this Act; or

(b) which is granted the benefit of exemption from or reduction in the rate of
tax on the turnover of sale or purchase or both as the case may be, under
the erstwhile Act or under the Central Sales Tax Act, 1956;

shall be permitted to avail the benefit of exemption from, or reduction in
the rate of, tax on the turnover of sale or purchase or both as the case may

be, on or after the commepgs Act.
(2) The industrial unit > tax deferment under the
erstwhile Act or .m.mmmws Act, 1956 before the

A fortnightly VAT/GST Law Reporter /

granted facility of tax
4 Central Sales Tax Act,
1956 shall continue . ent for net tax payable
under this Act 1956, subject to such
conditions and

commencement Q

NATIONAL LAW BOOK PUBLICATIONS
Emalil. ntn, gmail

5  Substituted vide Noti. No. 1724(2)/LXXIZ-V-1-1 (ka) 14/2008 dt. 29.08.08 w.e.f. 01.01.08
(U.P. Act No. 19 of 2008). Before substitution the Section 42 was as follows:

42. Tax deferment. (1) Notwithstanding anything contained in this Act any industrial unit
availing tax exemption or reduction in the rate of tax on January 1, 2008 or an industrial unit
which is granted the facility of exemption or reduction in the rate of tax under the erstwhile
Act shall be treated as a unit availing tax deferment. A unit availing tax deferment under the
erstwhile Act before January 1, 2008 or a unit, which is granted benefit of tax deferment
under the erstwhile Act, shall continue to avail the said facility subject to such conditions as
may be specified.

(2) The unit availing the tax deferment as specified in sub-section (1) or a unit availing
deferment facility under the erstwhile Act shall be eligible to issue tax invoices and to claim
input tax credit subject to provisions of section 13.

(3) The period of eligibility, the method of debiting eligibility amount, the repayment and any
other benefits for all units availing tax deferment shall be in such manner as may be
prescribed.
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(3) ¢7[(a) the industrial unit availing or granted benefit of exemption from, or
reduction in the rate of tax under the erstwhile Act or under the Central
Sales Tax Act, 1956 on the turnover of sales of manufactured goods or
turnover of purchase of any raw material, processing material,
consumable stores, fuel other than petrol and diesel, lubricant required for
use in manufacture of goods or in the packing of goods manufactured by
such industrial unit or both, and

(i) whose facility of exemption or reduction in the rate of tax is base on
the fixed capital investment as provided under the erstwhile Act or
notification issued thereunder; or

(i)  an industrial unit purchased from the State Government or any
corporation or undertaking owned or controlled by the State
Government and to whom exemption or reduction in the rate of tax
has been granted under the erstwhile Act may apply to the
Commissioner for issue of the Certificate of Entitlement in the
prescribed form and in prescribed manner.]

(b) The Commissioner after exaisd he relevant records and report from
the assessing authorif atisfied that the information
furnished is correct [ ], e within 60 days from the
date of receipt > gpplicg ot ificate of Entitlement in

A fortnightly VAT/GST Law Reporter /
C

prescribed form qia
may be prescribgllincludi d ertificate and amount of
entitlement if a ‘

(c) If the Commissipne 1t particul; ished by an industrial
unit in the appli not worthy of credence,
he shall after gi Of being heard, reject the
application and i gly.

(d) Subject to an appeal rSedtion 57 the order passed by
the Commissioner in tf ]

§7 . Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution clause (a) of sub-section (3) of Section 42 was as
follows:

(3)(a) The industrial unit availing benefit of exemption from, or reduction in the rate of, tax
under the erstwhile Act or under the Central Sales Tax Act, 1956 on the turnover of sales of
manufactured goods and

(i) whose facility of exemption or reduction in the rate of tax is based on the fixed capital
investment as provided under the erstwhile Act or notification issued there under; or

(ii) an industrial unit purchased from the State Government or any corporation or undertaking
owned or controlled by the State Government and to whom exemption or reduction in the rate
of tax has been granted under the erstwhile Act.

may apply to the Commissioner for issue of the Certificate of Entitlement in the prescribed
form and in prescribed manner.
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(4)

(@)

(b)

()

(d)

(e)

(9)

(h)

68[The industrial unit availing or granted benefit of exemption from], or
reduction in the rate of, tax on the turnover of sales before the date of
commencement of this Act or an industrial unit which is granted the
facility of exemption from, or reduction in the rate of, tax on or after such
commencement, on the turnover of sales under the erstwhile Act or the
Central Sales Tax Act, 1956, shall be entitled for exemption by way of
refund of net tax paid along with the return of tax period in prescribed
manner and on fulfilling the conditions that,-

the unit shall hold valid registration certificate issued under this Act or
under the Central Sales Tax Act, 1956,

the unit shall have a valid Certificate of Entitlement issued by the
Commissioner,

the amount of refund shall not be more than an amount equal to net tax
paid for relevant tax period,

the net tax payable has been deposited along with return of tax period in
prescribed manner,

the refund shall be subji o s of Section 40 except that the
amount shall not be a gainst | pitted tax liability,
NA'nomu% VIEWS

the facility of refuy # lontolsleby eATy 35T ineReserss It the amount or the period
mentioned in the j@ertifi ever is earlier,

bods mentioned in the
ed in the industrial unit
ed or described in the

Certificate of E
shall be deduct

NATIONAL LAW BOOK PUBLICATIONS
f10251. n)aef@g.,.;;t.w‘

N

] of exemption from or
reduction in the rate ‘-»\

Explanation: The exp

(i) the differential amount of payable under this Act on the sale of
taxable goods other than non-vat goods, manufactured in the unit and
input tax credit available to the extent or proportionate to taxable
goods other than non-vat goods sold, in case of an industrial unit
availing facility of exemption from tax under the erstwhile Act and the
Central Sales Tax Act, 1956.

tax payable’ means-

6 Substituted for the words “the industrial unit availing benefit of exemption from” vide Noti.
No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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(ii) the partial amount of net tax computed under Clause (i) above, in
proportion to the rate of tax available for exemption to the rate of tax
payable under the erstwhile Act, in case of an industrial unit availing
benefit of reduction in the rate of tax.

69[(4A) The industrial unit availing or granted benefit of exemption from tax on
the turnover of purchase before the date of commencement of this Act
shall be entitled for exemption by way of refund of Earned Input Tax
Credit computed on the basis of data declared in the documents
submitted along with the return of tax period in prescribed manner and on
fulfilling the following conditions that,-

(@)

(b)

()

(@)

(e)

(9)

the industrial unit shall hold valid Certificate of Entitlement
issued by the Commissioner as provided under sub-section (3);

the amount of refund shall not be more than an amount equal
to input tax credit earned during relevant tax period,

the refund shall be subject to the provisions of section 40
except that the amount shall not be adjusted against the
admitted tax ligdii

the facilif

the day when the amount

d. mention et AT : ertificate of Entitlement,
A fortnightly VAT/GST Law Reporter /

ay of refund shall be
nl, processing material,
bl and diesel, lubricant,
ds or in the packing of

NATIONAL LAW BOOK PUBLICATIONS
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kg by way of refund on the
all be deducted from the total
amount in the Certificate of

Entitlement. S

the industrial unit has not misused the facility of exemption
from tax in any manner.

Explanation: "Earned Input Tax Credit" means the amount of admissible
Input Tax Credit computed on the basis of data declared in the returns of
tax period where industrial unit was availing benefit of exemption under
the erstwhile Act.]

% _ Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).
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(5) 79[(a) The amount found refundable shall be refunded within a period of 30
days from the last date of the month in which dealer files the return of
relevant tax period. Where the return of tax period is not complete and
dealer fulfils the requirement of return on a date later to the due date for
filing of return of tax period, such date shall be deemed to be the date of
filing of return of tax period.]

(b) The amount of refund shall be made in such manner as may be
prescribed.

() The industrial unit failing to deposit the net tax admittedly payable
within prescribed time and in prescribed manner or deposits it after due
date, the amount of interest leviable and penalty imposed if any, shall be
adjusted and only the balance amount shall be refunded.

(6) (a) The total amount of the refund shall be limited to the extent of the
differential amount of the total eligible amount available for exemption or
reduction in the rate of tax and the amount availed in exemption or
reduction in the rate of tax before the commencement of this Act.

(b) The total period of the pot exceed difference of the total
period available for ex n in the rate of tax and the

period exhausted bgfore the mﬁf | this Act.

- S & VIEWS
A fortnightly VAT/GST Law Reporter / ot refunded within the

ed to simple interest at
ast date prescribed for

(7) If any amount iS¢
prescribed time, Jth
the rate of twe
refund. The am
be prescribed.

71[(8) The industrial uri# C ent as provided under
sub-section (2) und as provided under
subsection (4), sha gices and to claim input tax
credit subject to prov e industrial unit availing the

Input Tax Credit while comp tax payable on the turnover of sale
of goods described in the Certificate of Entitlement.]

0 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the clause (a) of sub-section (5) of Section 42
was as follows:

(a) The amount found refundable shall be refunded within a period of 30 days from the last
date of the month in which dealer files the return of relevant tax period along with the proof of
deposit of net tax payable.

"' Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009). Before substitution the sub-section (8) of Section 42 was as follows:

(8) The industrial unit availing the benefit of tax deferment as provided under sub-section (2)
or availing the facility of refund as provided under sub-section (4), shall be eligible to issue tax
invoices and to claim input tax credit subject to provisions of Section 13.
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)

(10)

(11)

(12)

(b)

(©

(13)

Where the amount or the period for exemption or reduction in the rate of
tax changes on account of any valid reason or otherwise, the
Commissioner shall suo motu or on an application of the industrial unit,
amend the certificate of entitlement accordingly.

The facility of refund shall be available under this Act and under the
Central Sales Tax Act, 1956.

An industrial unit claiming the refund under this Section shall not be
deemed to have been assessed based on the returns filed by it and any
refund made shall be subject to assessment requiring production of
accounts in support of the return filed.

The provisions of this section shall mutatis mutandis apply to those
units which were established before 9th November, 2000 (the date of
reorganization of Uttar Pradesh) and now situated within the territory of
Uttarakhand subject to the following conditions:-

the goods are manufactured in a unit established in the State of
Uttarakhand having eligibility certificate (validity commencing prior to
9th November, 2000) issue ection 4-A of the erstwhile Act for
the manufacture of s

such goods are so M'rn?ﬁM\m:‘xs jieir manufacture within the
period of facility g Sliplionormeson ) the rate of tax, after
bringing them ifft er other than sales, by
manufacturer

State of Uttarakhand.

valid and gen ,;‘ by the ssing Authority of the
State of Uttars C efor essing Authority of the
€ the amount has been

reduced in the o uction in the rate of tax
available to the ma

Facility of refund of t 2) shall be withdrawn, if the
certificate referred to in ub section (12) is found false or

fake and not issued by the relevant assessing authority of Uttarakhand.]

72[(14) On scrutiny of account or subsequent investigation it is found that data

furnished along with return of the tax period is found wrong or not reliable
or based on no genuine material on record, without prejudice to the
provisions of section 54, the excess amount refunded shall be deposited
within 30days of notice received from the assessing authority along with
interest at the rate of 15 percent per annum with effect from the date of
refund to the date of deposit, failing which the excess amount refunded
shall be recovered as an arrears of land revenue.]

[See Rules 70, 73]

™ Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008
(U.P. Act No. 11 of 2009).



126 U.P. VAT ACT, 2008 2012

43. Procedure for disbursement of amount wrongly realised by dealers
as tax. (1) Where any amount has been realized from any person by any dealer,
purporting to do so by way of realisation of tax on the sale or purchase of goods,
in contravention of provisions of sections 22 and 23, such dealer shall, subject
to provisions of sub-section (14) of section 21, deposit the entire amount so
realised in the manner and within the period prescribed under section 24.

(2) Any amount deposited by any dealer under sub-section (1) shall to the
extent it is not due as tax, be held by the State Government in trust for
the person on whom such liability has been passed ultimately in respect
of goods on the sale or purchase whereof such excess amount has been
charged.

(3) Where any amount is deposited by any dealer under sub-section (1)
such amount or any part thereof shall on a claim being made in that
behalf be refunded in such manner as may be prescribed to the person
on whom liability of such amount has been passed ultimately.

Provided that no such claim shall be entertained after expiry of three
years from the date of order g essment or one year from the date of
the final order on appe grence if any, in respect thereof,
which ever is later.

NAT!OHM VIEWS
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CHAPTER - VI

Tax Audit, Inspection, Search and Seizure

44. Tax Audit. (1) For the purpose of examining the correctness of tax return or
returns filed by a dealer or class of dealers and to verify admissibility of various
claims including claim of input tax credit made by a dealer or class of dealers,
tax audit shall be made of such number of dealers as may be prescribed.

(@) Any officer, not below the rank of an assessing authority, appointed by
the State Government or the Commissioner and posted in the audit wing
of the department administering this Act or any other officer authorised
by the Commissioner in this behalf may, undertake tax audit of the
records, stock in trade and the related documents of the dealers, who
are specified or selected in the manner prescribed under sub-section (1):

Provided that no audit shall be undertaken for any assessment year
after expiry of a period of three years after the end of such assessment
year:

Provided further that whe icer making audit in respect of any
assessment year is sati has wilfully suppressed any
material fact leadig has wrongly claimed any
benefit, he may tidlit BeCRENEPLt e assessment years prior

A témﬁghﬂ; vm-/ GST Law Eeponer y
to the assessme pnducted.

(3) For the purpos “of ReL 1€ d to in sub-section (1)

may require t records and other
documents in

Provided that wh lay take up tax audit in
the office, busine dealer.

4) After completion of r plaking the audit shall send
audit report prepared ssifte authority of the dealer.

45. Power to order production of aaunts, documents and power of entry,
inspection, search and seizure. (1). Any officer empowered by the State
Government in this behalf (hereinafter in this section referred to as the
authorized officer), may for the purposes of this Act, require any dealer to
produce before him any book, document or account relating to his business and
may inspect, examine and copy the same and make such enquiries from the
dealer as may be necessary.

Provided that books, accounts and documents of a period more than
five years prior to the assessment year shall not be so required, unless
in any special case, for reasons to be recorded, such officer considers it
necessary.

[See Rules 5(2), 5(5), 5(6)]
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3)

(4)

The authorised officer may, at all reasonable times, enter and search any
place of business or vehicle, vessel or other building or place where he
has reason to believe that the dealer keeps or is for the time being
keeping any book, register, document, account or goods relating to his
business:

Provided that no residential accommodation (not being a place of
business cum residence) shall be entered into, inspected or searched by
such officer unless specially authorised in this behalf by the
Commissioner in writing.

All books, documents, and accounts maintained by a dealer in the
ordinary course of business, the goods in his possession and his place of
business, vessel or vehicle shall be open to search and inspection at all
reasonable times by the authorised officer.

If the authorised officer while examining any books, accounts or
documents or conducting search or inspection has reason to believe that
any dealer is trying to evade liability of payment of tax or other dues
under this Act and that anything necessary for the purpose of an
investigation into his 1j d in any account, register or
document, he may accour ter or document as may be
necessary. The a Nac*lol.tfm;wws iMith grant a receipt for the
same and shall v them to the dealer the person from whose
custody they wep€ se days from the date of
seizure after ha e n therefrom as may be
considered necg oresaid person gives a
receipt in writi iment returned to him.
The officer ma egister or documents,

affix his signatu 0r more places thereon,
and in such case id Person will be required to
mention in the re f aimber of places where the
signature and seal o , JpEen affixed on each account,

register or documents:

Provided that where a dealér has maintained any document on
magnetic media or electronic media, the authorized officer, after
preparing hard copies of the document and CD in duplicate and after
putting his signature at various places on such hard copy and CD,
return such media alongwith one copy of the hard copy and the CD:

Provided further that where intimation, for receiving seized account,
register or document back, has been sent to the dealer or the person
concerned and the dealer or such person, in spite of receipt of such
intimation, does not appear on the date fixed for return of such
documents and consequently, where seized account, register or
document is returned to the dealer or the person concerned after expiry
of the period of ninety days, it shall be deemed that such account,
register or document has been returned within the period of ninety days.



2012

U.P. VAT ACT, 2008 129

(5)

)

Notwithstanding anything contained in sub-section (4), the officer seizing
any account, register or other document under that sub-section may, for
reasons to be recorded by him in writing and with the prior approval of
the Commissioner, retain such account, register or document for such
period not extending beyond thirty days from the date of completion of
all the proceedings under this Act in respect of the year for which they
are relevant, as he deems necessary.

An authorised officer -

shall have the power to seal the place of business, vehicle, any box,
almirah or other receptacle found on such place of business or vehicle
in which he has reason to believe that any account, register or other
documents or goods are kept or contained, if the owner or other person
in occupation or in-charge of such office, shop, godown, vessel, vehicle,
box, almirah or other receptacle leaves the place or is not available or
fails or refuses to open it when called upon to do so;

where the owner or other person in occupation or in charge of the
office, shop, godown, vesse ehicle or the box almirah or other

receptacle found in dcss, or vehicle is present but
leaves the place o 1 ing been given to him to do
so, fails to open 1€ .CASE 13 SEWS | Office, shop, godown, vessel

A fortnightly VAT/G
1ire acle, may break open the

nents found therein.

or vehicle or theg
same and prep#lre

No person shal b-section (6).

Any authorized inspection under this
section may rd person to give any
information likel O SATIO VAL LA BOUK P 8! owledge in respect of
such books, doc Email nta are found at the time of
search, inspection O

The authorised officer W
books, accounts or documen asinvestigated into the liability of tax
of a dealer shall, on the basis of facts found and enquiry made, prepare
a report in respect of such inspection, search, seizure or investigation
and where the officer preparing the report is an officer different from the
assessing authority, he shall forward a copy of such report to the
assessing authority of the dealer.
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(10)  Where the officer preparing the report referred to in sub-section (9), is of
the opinion that liability of payment of tax by the dealer in addition to
liability of payment of tax admitted by such dealer may exceed rupees
one lakh, he shall, before forwarding copy of report referred to in sub-
section (9), serve the dealer with a notice stating facts to show cause
why adverse inference should not be drawn on the basis of such facts.
The dealer on receipt of such notice shall submit his reply to such officer
in two copies. Thereafter the officer shall forward to the assessing
authority a copy of report, a copy of show cause notice issued and a
copy of reply received from the dealer, if submitted by the dealer, along
with its comments on the reply submitted by the dealer.

[See Rule 68]

(11) The provisions of section 100 and 165 of the Code of Criminal
Procedure, 1973 shall, as far as may be, apply in relation to any entry,
or search or inspection under this section, as they apply in relation to
any inspection or search under the said code.

Explanation: In calculating iod specified in sub-section (4) the
period, during which p this Act remain stayed under

the orders of any Co tho $
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46. Power of search;
than dealer. Where a j
in connection with b
section (1) of section 4
dealer, subject to pro
powers under sub-sectic

ase of a person other
lary or incidental to or
uthorized under sub-
into tax liability of a
tion 45, may exercise
aid section.

Explanation: For the
deemed to carry on activ
the business of a dealer:

ollowing persons shall be
tal to or in connection with

(i  broker or canvassing agent-who acts as mediator between purchaser
and seller of goods; or

(ii) transporter or any other carrier or a forwarding agent of goods; or
(iii) person who fabricates or manufactures any goods for a dealer; or

(iv) person who takes delivery of goods or who dispatches goods on behalf
of a dealer; or

(v)  person who holds in custody any goods belonging to a dealer; or
(vi) person who handles goods of a dealer in any other capacity.
[See Rules 55, 73]



2012 U.P. VAT ACT, 2008 131

47. Power to seek information and to issue summons. (1) Any officer, not
being an officer below the rank of an assessing authority, may require any
dealer or other person to furnish any information which may be, or is in his
knowledge or possession.

(2) An officer under this Act shall have the same powers as are vested in a
court under the Civil Procedure Code 1908, when trying a suit in respect
of following matters, namely -

(a) Enforcing the attendance of any person and examining him on oath or
affirmation,;

(b) Compelling the production of documents; and
(c) Issuing commission for the examination of witness;

and any proceeding before any of the officers aforesaid shall be judicial
proceeding within the meaning of section 193 and 228 and for the
purpose of section 196 of the Indian Penal Code.

(3) Summons for the production of documents or the attendance of any

NA'noum VIEWS

48. Power to seize gg¢ PTGt rarEiyiseel under sub-section (1) of
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other building
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course of his busing | “'
73[(iii) which are found in an 2 0 ness, vehicle, vessel or any other
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building or place, and such geeds are accompanied by any tax invoice or
sale invoice or any other document pertaining to value of goods, as the
case may be, containing value of goods under valued to the extent more
than fifty percent of the value of goods prevalent at the relevant time in
the local market area where the said transaction had taken place, with
intention to evade payment of tax]

Provided that a list of all the goods seized under this sub-section shall
be prepared by such officer and be signed by the officer and not less
than two withnesses.

" Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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[See Rules 5(2), 5(5), 5(6), 55]

74[(2) Where any officer referred to in sub-section (1) has reason to believe that

the goods found in any vehicle, vessel, building or place are not traced to
any bonafide dealer or the documents issued by a bonafide dealer
with respect to the accompanying goods contains wrong
particulars or that it is doubtful if such goods are properly accounted for
by any dealer in his accounts, registers or other documents, maintained in
the ordinary course of his business, he shall have power to seized such
goods and the remaining provisions of this section shall mutatis mutandis
apply in relation to such seizure.]

An officer seizing the goods under sub-section (1) shall take all the
measures necessary for their safe custody and forward the list, referred
to in the proviso to sub-section (1), along with other documents relating
to the seizure to the assessing authority concerned.

The said assessing authority shall serve on the dealer or, as the case
may be, the person in-charge of the goods at the time of seizure
(hereinafter in this section refessed to as the person in-charge) a notice
in writing requiring hig why a penalty should not be

imposed.
NAnonm VIEWS
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™ _ Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before substitution sub-section (2) of Section 48 was as follows:

(2) Where any officer referred to in sub-section (1) has reason to believe that the goods found
in any vehicle, vessel, building or place are not traced to any bonafide dealer or that it is
doubtful if such goods are properly accounted for by any dealer in his accounts, registers or
other documents, maintained in the ordinary course of his business, he shall have power to
seize such goods, and the remaining provisions of this section shall mutatis mutandis apply in
relation to such seizure.
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1)

(7)

If such authority, after taking into consideration the explanation, if any, of
the dealer or, as the case may be, the person in charge and after giving
him an opportunity of being heard, is satisfied that the said goods were
omitted from being shown in the accounts, registers and other documents
referred to in sub-section (1) or not traced to any bonafide dealer or
not properly accounted for by any dealer or the documents issued
by a bonafide dealer with respect to the accompanying goods
contained wrong particulars or the goods are undervalued to the extent
of more than fifty percent of the value of goods prevalent at the relevant
time in the local market area where the said transaction had taken place,
with intention to evade payment of tax, it shall pass an order imposing a
penalty not exceeding forty per cent of the value of such goods, as he
deems fit.]

[See Rule 73]

A copy of the order imposing penalty under sub-section (5) shall be
served on the dealer or, as the case may be, the person in-charge.

The officer seizing the goods e on the dealer or, as the case may
be, the person in-chargg iino mentioning the fact of such
seizure and indicatin lo , pding such amount as would
be sufficient to coy [y L IEBE OB ith posed, on deposit whereof

. A fortnightly VAT/GST Law Reporter 4
in cash, the goodSgSoNseiligdn {ease y favour of the dealer or,

Provided that
rank of a Depu
the Commissio
direct that the 38

officer, not below the
brised in this behalf by
be recorded in writing,
eposit or on depositing
ich form other than cash
or indemnity bond

. Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before substitution sub-section (5) of Section 48 was as follows:

(5) If such authority, after taking into consideration the explanation, if any, of the dealer or, as
the case may be, the person in charge and giving him an opportunity of being heard, is
satisfied that the said goods were omitted from being shown in the accounts, registers and
*[other documents referred to in sub-section (1) or the goods are undervalued to the
extent of more than fifty percent of the value of goods prevalent at the relevant time in
the local market area where the said transaction had been taken place, with intention
to evade payment of tax,] it shall pass an order imposing a penalty not exceeding forty per
cent of the value of such goods, as he deems fit.

*Substituted for the words “other documents referred to in sub-section (1)” vide Noti. No.
497(2)/ LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).
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)

(10)

Provided further that in case of a person, who is not a registered dealer
and against whom penalty order referred to in sub-section (7) has been
passed, filing of return by such person and assessment of tax on him
may not be necessary.

The penalty or such part thereof as remains after adjustment of any
amount deposited under sub-section (7) shall be deposited in the
prescribed manner within thirty days of the date of service of the copy of
the order imposing the penalty. In default, the assessing authority shall
cause the goods to be sold in such manner as may be prescribed and
apply the sale proceeds thereof towards the penalty imposed, and
subject to the provisions of section 40, refund the balance, if any, to the
dealer or, as the case may be, to the person in-charge.

Where the officer seizing the goods, before forwarding the list and other
documents referred to in sub-section (3), or the assessing authority at
any time thereafter, is of the opinion that the goods are subject to
speedy and natural decay or where the tax assessed or penalty imposed,
as the case may be, is not deposited in accordance with the provisions of

this Act, the officer seizing the assessing authority, as the
case may be, may, Wi : A0y other action that may be
taken in accordancg h of mﬁv is Act, cause the goods to

be sold by public Pt presertelmanner. The sale proceeds of
such goods sha ses of tax assessed or
penalty imposeds nded to the dealer or,
as the case accordance with the
provisions of s
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more than the amount
the excess amount so
deposited shall be 1€ 1, as the case may be, the
person in-charge by au hom it was so deposited, in
accordance with the provisioz 1on 40.

[See Rule 53(2)(xii)]
Short Comments

of penalty imposg

Section 48: “Power to seize goods”

This section is an important tool in the hands of the department to check evasion of tax as it
provides for the seizure of goods (and not vehicle carrying those goods). This power has to be
exercised judicially and with caution. It has great impact on the fundamental right of a person to
carry business as well as free movement of goods throughout the country.

The difference in the description of the goods, if at all, would have an effect in the assessment
proceeding, and it could be considered at the time of assessment but shall not be a ground for
seizure. Radha Ballabh Satish Chandra vs. CST [2007] 7 VST 555 (All.)

Seizure of goods - Dispute regarding taxability of commodity — U.P. Value Added Tax Act, 2008
Section 50 — Question of taxability of the goods cannot be decided in the proceedings for seizure
of the goods. This cannot be decided in ancillary or incidental proceedings such as under
Section 48(7) of UPVAT Act.
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C.T.T. vs. Purwar Sales Corporation, Kanpur 2008 NTN (Vol. 38) (All.)18
C.C.T. vs. S.K. Food Product, Pokharpur Lal Bangla 2008 NTN (Vol. 38) (All.) 53

The offence of movement of goods without valid papers was a separate offence for which goods
could be seized only if valid documents evidencing movement of goods were not produced —
The Commissioner as such must record sufficient reasons to release the goods -
Correspondingly he has a duty to record sufficient reasons to make orders demanding security
to release the goods, subject to imposition of penalty — The Tribunal found that the movement of
goods was supported by the valid documents — The explanation submitted by the consignee was
a possible fact — The truck in which the goods has originated had developed some defect and
thus goods had to be reloaded and laden in another vehicle at Gwalior — The second driver on
which the consignee had no control had consumed liquor and did not stop at ‘Sahayata Kendra’
— The Tribunal found that there was nothing illegal in the movement of the goods and that the
explanation was worth accepting — The Tribunal did not commit any error in finding that the
documents were valid and that the explanation was bonafide.

C.C.T. vs. Thomsan Press India Ltd. 2008 NTN (Vol. 38) (All.) 135
Incomplete Declaration Form

Goods cannot be seized merely beca 8in Form 38 left blank, unless a case to

evade payment of tax is made o

;‘M td. vs. G 2009 NTN (Vol. 39) 58 (Tri.)

2009 NTN (Vol. 39) 23 (Tri.)
09 NTN (Vol. 39) 26 (Tri.)
Power to Seize

Goods in transit from Ma L enquiry from purchaser
the pUrChaser denied to have punchESe AR L OE S Trot the O - In reply to show cause
notice the dealer submitted Siipplied the dealer on instruction of a
Ghaziabad dealer — The fact g@\dealer not in dispute — Seizure of
goods not justified when goods™8 #isite documents and are properly
accounted for in accounts books.

Sonu Trading Company vs. C.C.T., U.P. 2009 NTN (Vol. 39) 48 (Tri.)
The goods cannot be seized on the ground of under valuation.
S.S. Chemicals vs. C.C.T. 2009 NTN (Vol. 39) 53 (Tri.)

The consignment cannot be seized on the ground that Form 38 was not filled up unless a case
of attempt to evade payment of tax is made out.

Aatma Industries vs. C.C.T. 2009 NTN (Vol. 39) 34 (Tri.)

The mistake of consignor in making corrections by applying fluid to Form 38 cannot lead to the
assumption of reuse of form and ground for seizure of goods.

Paharpur 3P.A. Division of Paharpur Cooling Towers Ltd. vs. C.C.T. 2009 NTN (Vol. 39) 1 (Tri.)

Detention/seizure of the goods from the transporter in some other earlier case does not warrants
seizure in the present case also.

K.P. Pan Products Pvt. Ltd. vs. C.C.T., U.P. 2009 NTN (Vol. 39) 12 (Tri.)
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CHAPTER- VII
Check-Post

76[49. Omitted]

50. Import of goods into the State by road against declaration. 77/(1) Any
person (hereinafter in this section referred to as the importer) who intends to
bring, import or otherwise receive, into the State from any place outside the State
any goods other than the goods named and described in Schedule-I in such
quantity of measure or of such value, as may be notified by the State Government
in this behalf, in connection with business, shall either obtain the prescribed form
of declaration in such manner as may be prescribed from the Assessing Authority
having jurisdiction over the area, where his principal place of business is situated
or, in case there is no such place, where he ordinarily resides or shall download
from official web site of the department in such manner as may be prescribed:

Provided that where the importer intends to bring, import or otherwise
receive such goods otherwise than in connection with business, he may, at
his option, in the like manner obtain the prescribed form of certificate.]

NATlol!m VIEWS
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" Omitted vide Noti. No.
(U.P. Act No. 22 of 2009).

27.08.09 w.e.f. 27.08.2009

49. Establishment of ched BtS & ernment, if it is of opinion
that it is necessary so to d@y a ViSWREONDrEVEREinge evas tax or other dues payable
under this Act in respect of - Email. ntualefSg

(i) sale of goods brought or rece

(ii) sale of goods processed or man
the State; or

gds brought or received from outside

(iii) sale or purchase of goods produced or manufactured within the State, may by notification
in the Gazette, direct the establishment of checkposts or barriers at such places within the
State, as may be specified in the notification.

(2) Check-posts or barriers established under the erstwhile Act shall, on January 1, 2008, be
deemed to be check-posts and barriers established under this Act.

7. Substituted vide Noti. No. 1230(2)/79-V-1-09-1 (ka) 21/2009 dt. 27.08.09 w.e.f.
27.08.2009 (U.P. Act No. 22 of 2009). Before substitution sub-section (1) of Section 50 was as
under:

(1) Any person (hereinafter in this section referred to as the importer) who intends to bring,
import or otherwise receive, into the State from any place outside the State any goods other
than the goods named and described in schedule-I in such quantity or measure or of such
value, as may be notified by the State Government in this behalf, in connection with business,
shall obtain the prescribed form of declaration, in the prescribed manner from the assessing
authority having jurisdiction over the area, where his principal place of business is situated
or, in case there is no such place, where he ordinarily resides:

Provided that where the importer intends to bring, import or otherwise receive such goods
otherwise than in connection with business, he may, at his option, in the like manner obtain
the prescribed form of certificate.
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(2) (a) where such goods are imported, brought or otherwise received into the
State by registered dealer, he shall carry such declarations or
documents as may be prescribed.

(b) where the goods are imported, brought or otherwise received into the
State by a person otherwise than in connection with business, he may
likewise carry such certificates and documents as may be prescribed.

78[(3) The driver or other person in-charge of any vehicle carrying any goods
referred to in the preceding sub-sections shall stop the vehicle when so
required by an officer authorized under sub-section (1) of Section 45 or
sub-section (1) of Section 48 and keep it stationary for so long as may be
considered necessary by the officer authorised under sub-section (1) of
Section 45 or sub-section (1) of Section 48, as the case may be, and allow
him to search the vehicle and inspect the goods and all documents
referred to in the preceding sub-sections and shall, if so required, give his
name and address and the names and addresses of the owner of the
vehicle and of the consignor and the consignee of the goods.]

4) Where the officer making t h or inspection under this section
g or abetting to transport any
goods to which this g D " being covered by the proper

mnm,s.iim vEws seding sub-sections and if,
giving such person an
being so transported in
ax due or likely to be

goods

(10) of section 48 shall
mutatis mutandi®Pe 1 sub-section (4), as they
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" Substituted vide Noti. No. 1230(2)/79-V-1-09-1 (ka) 21/2009 dt. 27.08.09 w.e.f.
27.08.2009 (U.P. Act No. 22 of 2009). Before substitution sub-section (3) of Section 50 was as
under:

(3) The driver or other person in-charge of any vehicle carrying any goods referred to in the
preceding sub-sections shall stop the vehicle at every such check-post or barrier or, when so
required by an officer authorised under sub-section (1) of section 45 or sub-section (1) of
section 48, at any other place, and keep it stationary for so long as may be considered
necessary by the officer in-charge of the checkpost or barrier or the officer authorised under
sub-section (1) of section 45 or sub-section (1) of section 48, as the case may be, and allow
him to search the vehicle and inspect the goods and all documents referred to in the preceding
sub-sections and shall, if so required, give his name and address and the names and
addresses of the owner of the vehicle and of the consignor and the consignee of the goods.
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Short Comments
Section 50 “Import of goods into the State by road against declaration “

Mobile Squad Authorities seized the JCB Machines and demanded security for violation of
provisions of VAT Act and Entry Tax Act — Appellant dealer has contended that the Machine in
question was imported from Dharwad (Rajasthan) to Greater Noida in March, 2007 and in being
used for the labour work - Whether the seizure can be made under Section 50 of U.P. Value
Added Tax Act, 2008 for the alleged offences which were committed one year ago? - Held — No
- Action under Section 50 can be taken during the illegal transport of the goods — Assessing
Authority can take action under the relevant provisions for alleged import for tax evasion -
Dealer directed to discharge his liability of payment of Entry Tax on the original Value of JCB Rs.
44.20 lakh for release of goods — Seizure orders set aside.

Krishna Construction Company vs. C. C. T. 2008 NTN (Vol. 37) 15 (Tri.)

Goods seized for carrying goods without declaration Form VAT 38 in violation of provisions
provided in Section 50 — Transaction covered by all other relevant documents except VAT 38 —
Show cause notice issued — In reply to show cause notice dealer presented duly filled VAT 38
and explained that VAT 38 could not be presented at the time of checking because inadvertently
it left at the office of Transporter Companyia — Authorities not found the reply worth
credence and seized the goods fQ Supreme in Gulgaj's case holding
that mens-rea is not necessarygf ) he consignment can be seized
because VAT 38 was not avg A“‘;";i""htl onsignment atifestime of checking ? — Held - No —

ce available with the consigr — Form 402 under Guijarat
er, he should be allowed
ycuments were prepared

opportunity to furnish
subsequently — Decision

Seizure of goods — For failure to ¢ e F 2 §%0f checking — U.P. VAT Act, 2008
Sections 48(7), 50(4) — Mens-rea is'e e

Dabur Pharma Ltd. Ghaziabad vs. C.C.T., U.P. 2008 NTN (Vol. 38) Tri. 83

51. Import of goods into the State by rail, air, post, river or rope way. (1)(a)
Where any taxable goods are consigned by rail, air or post from a place outside
the State for delivery to a dealer inside the State, the concerned authority shall
not deliver the goods to the dealer or consignee unless he furnishes or causes to
be furnished to such authority a declaration in prescribed form along with the
other documents as may be prescribed.

(b) where a taxable goods are consigned by river or rope way from a place
outside the state for delivery to a dealer inside the state the receiving
dealer shall not obtain or cause to be obtained delivery thereof unless
he furnishes or causes to be furnished to such officer, as may be
authorized in this behalf by the Commissioner, prescribed declaration

and documents.
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3)

(4)

(©

After taking delivery, shall not carry goods away or cause the goods to
be carried away from the railway station, airport, post office, steamer
or terminal of rope way, as the case may be, unless a copy of the
declaration and document as aforesaid is carried with goods:

Provided that where any courier service transports any goods by rail,
river, air or post, such courier shall not obtain or cause to be obtained
delivery thereof unless the dealer, importing goods, furnishes or
causes to be furnished to such officer, as may be authorised in this
behalf by the Commissioner, a declaration in the prescribed form
referred to in clause (a) of sub-section (2) of section 50, in duplicate
duly filled in and signed by him for endorsement by such officer. The
courier service, after taking delivery of goods from rail, river, air or
postal authority, shall carry such duplicate copy of form of declaration
alongwith goods and shall deliver to the dealer alongwith goods.

Where any taxable goods are brought into the State by rail, river or air
as personal luggage, the person bringing them shall carry with him the
prescribed form of declaratlon duly filled in and signed by the importer,

and the importer shall s amme for endorsement by the officer
authorised under sub, ] working day.
Where any perso r.vrs:m.mes R into the State, from any

place ou tSi de " A fortnightly VAT/GST Law Reporter ',/

otherwise than i ¢ I
certificate pres ¢ ion 50, the provision of
sub-section (1 is apply as if word

post any taxable goods

Where an office¥a § (1) of section 45 or an
officer referred t@ /&ga 1\\ 48 or section 50 while

accompanied by the form of de€elaration referred to in clause (a) of sub-
section (1) and where after giving reasonable opportunity of being heard
to the person in charge of the goods at the time of inspection of goods or
the owner of the goods, as the case may be, such officer (officer making
inspection or search) is satisfied that such taxable goods are being
imported in an attempt to evade payment of tax under this Act, he may,
after recording such reasons, detain the goods.

Provisions of sub-sections (3), (7), (8), (9) and (10) of section 48 shall
mutatis mutandis apply to such detention of goods as they apply to
goods seized under that section.
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(6) Notwithstanding anything contained in sections 50 and this section, the
State Government may, in public interest and for sufficient reasons,
relax the requirement of furnishing of declaration or certificate referred
to in aforesaid sections to such extent as it may notify.

[See Rules 54, 59]

79[52. Provision for goods passing through the State. When a vehicle
coming from any place outside the State and bound for any other place outside
the State and carrying goods referred to in sub-section (1) of Section 52, passes
through the State, the driver or other person in charge of such vehicle shall carry
such documents as may be prescribed failing which it shall be presumed that the
goods carried thereby are meant for sale within the State by the owner or person
in charge of the vehicle.]

[See Rules 6(7), 58]
Short Comments

Section 52: “Provision for goods passing through the State”

[ Gupta 2001 NTN (Vol. 18) 259

The presumption of sale ug priione? C f AT Act) is rebuttable. The

T. 2001 NTN (Vol. 12) 13

The rebuttal of presump d on the ground of after

thought.
NATIONAL LAW BOOK EUBI’.]CAI‘IONS r 2003 NTN (VOI 23) 667

Email. ntnaiefs ailieom

" . Substituted vide Noti. No. 1230(2)/79-V=1-09-1 (ka) 21/2009 dt. 27.08.09 w.e.f.
27.08.2009 (U.P. Act No. 22 of 2009). Before substitution sub-section (3) of Section 50 was as
under:

52. Issue of authorisation for transit of goods through the State. When a vehicle coming
from any place outside the state and bound for any other place outside the state, and carrying
goods referred to in sub-section (1) of *[Section 50], passes through the state, the driver or
other person in charge of such vehicle shall obtain in the prescribed manner an authorisation
for transit of goods from the officer in charge of the first check post or barrier after his entry
into the state and deliver it to the officer in charge of the last check post or barrier before his
exit from the state, failing which it shall be presumed that the goods carried thereby have
been sold within the state by the owner or person in charge of the vehicle;

Provided that the goods carried by such vehicle are, after their entry into the state,
transported outside the state by any other vehicle or conveyance, the onus of proving that the
goods have actually moved out of the state shall be on the owner or person in charge of the
vehicle.

Explanation - For the purposes of this section, the hirer of the vehicle shall also be deemed to
be the owner of the vehicle.

* Substituted for the word and figure “Section 51” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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Seizure and denial to issue transit pass under Section 28-B (Section 51 of UP VAT Act) not
proper even when the dealer is not a bonafide dealer.

C.T.T. vs. Jai Narayan Yadav 2002 NTN (Vol. 20) 20

Goods cannot be seized before the expiry of time allowed in the transit pass. The presumption of
sale can be drawn only after the expiry of period allowed in transit pass.

Madhya Bharat Transport Carrier vs. C.T.T. 2003 NTN (Vol. 23) 1009

Unloading of goods in transit form one State to another is not illegal and seizure on this ground
is not justified. Bihar Carrying Corporation vs. C.T.T. 1999 NTN (Vol. 15) 690

A person claiming protection of the explanation to Section 28-B (Section 51 of UP VAT Act) is
under duty to prove that the vehicles in question, though registered in his name, had not been
given on hire to the transport company. Mere production of the name of the company or mere
setting up of such defense does not absolve the owner in whose name the vehicle is registered
from the liability under Section 28-B.

Surendra Kumar vs. C.S.T. 1994 NTN (Vol. 4) H.C. 84

53. Power to seek assistance from
the provisions of sections 45, 4845
or other officers or officials o
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police. An officer exercising powers under
may take the assistance of police
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CHAPTER -VIII
Penalty

54. Penalties in certain cases. (1) The assessing authority, if he is satisfied
that any dealer or other person, as the case may be, has committed the wrong
described in column (2) of the table below, it may, after such inquiry, if any, as
it may deem necessary and after giving dealer or person reasonable opportunity
of being heard, direct that such dealer or person shall, in addition to the tax, if
any, payable by him, pay by way of penalty, a sum as provided in column (3)
against the same serial no. of the said table:

Sl. Wrong Amount of Penalty
No

(1) (2) (3)
The dealer has without reasonable cause failed,-
80[ | (a) to deposit the tax due for any tax period within | 20% of net tax
1. | the prescribed or extended time; payable

(b) to submit the tax return Rupees two
the prescribed manner, thousand]

2. | The dealer has Three times of
turnover or has de amount of tax

particulars of sug*tur] ve ‘ concealed or
tax return unde -ﬂ‘ﬁ: avoided
tax which he is :

3. | (i) The dealer has_ e producec Three times  of
accounts, registg ‘ amount of tax
(ii) Being deale concealed or

. . K NATTONAL LAW BOOK PUBLICATIONS .

required to main Eml /‘.*-@;*.n\ ’r | avoided

% Substituted vide Noti. No. 1101(2)/79-V-1-10-1(ka)18/10 dt. 20.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before substitution entry at Sl. No. 1 of table of sub-section (1) of Section
54 was as follows:

1. The dealer has without reasonable cause failed to deposit | 20 % of tax payable
the tax due for any tax period or failed to submit the tax
return for any tax period in the prescribed manner; or
within the time prescribed or extended,
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failed to apply i
within the specifig
(i)

continues to car:

A fortnightly VAT/GST Law Reporter /

(a) after his app
rejected; or

(b) after his reg
cancelled; or

NATIONAL LAW P

¥mail vﬂ‘/q\\!!ﬁ

(¢) without furnishing
grant or continuation of reg

4. | The dealer has without reasonable cause failed, to | 20% of tax assessed
pay, within the time allowed, the tax assessed;
81[ | Where the dealer has,- 40% of the value of
5. | (i) failed to issue or has deliberately not issued a | goods]
or sale invoice; or
(i) deliberately not obtained tax invoice inspite of
being a registered dealer while purchasing the
goods liable to tax under this Act from a
registered dealer; or
(iii) not issued purchase invoice;
in accordance with the provisions of this Act.
6. | The dealer has failed to issue a challan, transfer | 40% of the value of
invoice or transport memo in respect of dispatch | goods
or delivery of goods in accordance with the
provisions of this Act;
7. | Where the dealer,- Rupees one
. . . hundred per day
(i) being liable for reg inder | . .
N/ ﬁ."'('i‘-‘-lm YIEsVS durlng Wthh

business is carries

81 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the entry at Sl. No. 5 of table of sub-section (1)
of Section 54 was as follows:

5.

The dealer has failed to issue a tax invoice or sale invoice
in accordance with the provisions of this Act;

40%
goods

of the value of
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8. On demand by the officer empowered under | A sum of rupees
this Act, to inspect, examine and obtain copy, | five thousand and
the dealer or other person, as the case may be, | five times thereof if
refuses or neglects - act is repeated

(i) to produce any book, document or account;
or

(ii) to operate his computer used in connection
with business; or

(iii) to allow copies or print outs etc.;

82[9. | The dealer or other person, as the case may be, | A sum of rupees
obstructs or prevents an officer empowered | five thousand in
under Section 45 or Section 48 from performing | case of registered
any of his functions under this Act; dealer and five
times thereof in
case of others.]

10. The dealer or other person, as the case may | A sum of rupees
be, refuses or neglects to furnish any |five thousand in
information, which is in_his knowledge or | case of registered
possession or furnish ation; dealer and five
times thereof in
NAT[OHAL-m & VIEW case of others.

NATIONAL LAW BOOK PUBLICATIONS
Email. nt}a&emmm

82 Substituted vide Noti. No. 1230(2)/79-V-1-09-1 (ka) 21/2009 dt. 27.08.09 w.e.f. 27.08.2009
(U.P. Act No. 22 of 2009). Before substitution the entry at Sl. No. 9 of sub-section (1) of
Section 54 was as follows:

9. The dealer or other person, as the case may be, | A sum of rupees five
obstructs or prevents an officer empowered under | thousand in case of registered
section 45 or section 48 or an officer in-charge of a | dealer and five times thereof
check-post or barrier from performing any of his | in case of others

functions under this Act;
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50 % of 83fvalue] of
goods

11. Where the dealer or other person, as the case
may be,-
(i) issues or furnishes a false or wrong
certificate or form of declaration prescribed
under this Act, by reason of which a tax on
sale or purchase, ceases to be leviable,
whether in full or in part; or
(ii) issues a tax invoice or sale-invoice without
actual sale of goods; or
(iii) issues a transport memo, challan or
transfer invoice without actual dispatch or
delivery of goods; or
(iv) receives a tax invoice or sale-invoice
without actual purchase of goods; or
(v) receives a transport memo, challan or
transfer invoice without actual receipt of
goods; or
(vi) issues or furnishe invoice, sale
invoice, certificate
of which a tax g mu
be leviable Al:ﬁ:lr?:htly \un/asf ;txliziwe, y
thereunder -

12. Where a de
may be,-
(i) makes
declaration §
Obtained by AZ‘ATXC!‘. 1AW ECCL PULLICAIICGIS
accordance biiaas1ons und
; or
(ii) transfers a pProQ@
or certificate to any-©
lawful purposes; or —
(iii) possesses a prescribed form of declaration
or certificate which has not been obtained by
him in accordance with the provisions of this
Act ;

50 % of [value] of
goods

8 Substituted for the words “disclosed value” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).
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13. Where the dealer or other person, as the | A sum of rupees five
case may be,- thousand in case of
(i) closes or leaves place of business with | registered dealer and five
an intention of avoiding inspection under | times thereof in case of
this Act; or. others

(ii) being a driver or person in-charge of
vehicle leaves the vehicle with an
intention of avoiding inspection of goods
and documents; or

(iif)willfully does not stop the vehicle
carrying taxable goods when so required
by an officer empowered to inspect goods;

14. Where the dealer or any other person, as | 40% of 84[value] of goods
the case may be, -

(i) imports or attempts to import or abets
the import of any goods, in contravention
of the provisions unde
section 51 wit

payment of tax g NAT[OHALJm & VIEWS
A fortnightly VAT/GST Law Reporter
(a) such good

(b) goods
packed by u

(ii) transport D
taxable good o)y

NATIONAL LAW BOOK PUBLICATIONS

provisions of tk Email. ntuyeR@RR e

\

% Substituted for the words “disclosed value” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka)
7/2009 dt. 28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).
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85[15.

Where the driver or person in charge of the
vehicle, as the case may be,-

(i) fails to carry documents referred to in
Section 52 and also fails to prove that the
goods carried in his vehicle are meant for
delivery to dealers or persons outside the
State; or

(ii) While carrying such documents for
transit of goods through the State
undertakes responsibility of handing over
such goods to a bonafide person inside the
State for carrying them outside the State
but fails to hand over such goods to such
bonafide person; or

(iii) being a person, who receives any
goods from driver or person in charge of a
vehicle for carrying them outside the State,
does not carry such goods outside the
State; or

(iv) being a transpg
prepares goods-,
destination of g

NATIONAL LAW BOOK PUBLICATIONS

% Substituted vide Noti. No.
(U.P. Act No. 22 of 2009). Beforcy
Section 54 was as follows:

Email. nt/naimuqm

15.

40% of the value of
goods]

)09 dt. 27.08.09 w.e.f. 27.08.09
Sl. No. 15 of sub-section (1) of

Ha ge of the

| —

Where the driver or person
vehicle, as the case may be,-
(i) fails to obtain authorization for transit of goods
through the State and also fails to prove that
goods are meant for delivery to dealers or persons
outside the State ; or

(ii) while obtaining authorization for transit of
goods through the State undertakes responsibility
of handing over such goods to a bona-fide person
inside the State for carrying them outside the
State but fails to hand over such goods to such
bona fide person; or

(iii) being a person, who receives any goods from
driver or person in-charge of a vehicle for carrying
them outside the State, does not carry such goods
outside the State; or

(iv) being a transporter or hirer of a vehicle
prepares  goods-receipt by showing false
destination of goods outside the State;

40% of the value of goods
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16. Where any dealer demands or charges or | 3 times of the tax so
realises any amount as tax in | realised
contravention of the provisions of this
Act;

17. Being driver or person in-charge of a | Rupees twenty-five
vehicle fails to stop the vehicle with | thousands
deliberate intent to avoid inspection of
goods or search of such vehicle;

18. Where dealer or any other person, as the | A sum of rupees twenty
case may be, makes a false verification, | five thousand or three
declaration or attestation in any matter | times of tax avoided
connected with this Act; thereby whichever is

higher

19. Where dealer or any other person, as the | A sum equal to 5 times
case may be, falsely or fraudulently | of amount of input tax
claims an amount as input tax credit; credit

20. Being transporter, carrier or other | Rupees five thousands
transport agent carries ansports
goods without filling ik
a transport merg .
il’lVOiCG; _N_A'ljlqnfm_;_s_a: VIEWS

21. Dealer or any _,,,i-.ﬂw," erson, as the casc Rupees twenty five
may be, tamprs 2 uulﬁ ousands
sub-section . o

86[21- | Where the dealeg { 1) less than the amount

A. of tax not lesgd &Da % tax but not more than
the turnover g C ee times of tax which
the sale pricé 0dS - Tesold -6 g as been included in the
manufactured sl sale price of the goods

% Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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21-B. Where the dealer or any other person, as | 40% of the value of
the case may be, has issued or received | goods]

any tax invoice or sale invoice or any other
document pertaining to value of goods, as
the case may be, containing value of goods
undervalued to the extent more than fifty
percent of the value of goods prevalent at
the relevant time in the local market area
where the transaction has taken place,
with intention to evade payment of tax.

22. Dealer or any other person who, | Rupees ten thousands
otherwise acts in contravention of the
provisions of this Act or rules made
thereunder,

Explanation - For the purposes of this section -

()  the assessing authority includes an officer not below the rank of an
officer appointed and pes ommissioner at a check-post or
an officer empowere ander sections 45, 46, 47, 48,

50, 51 and 52 of giSAct; il

. A fortnightly VAT/GST Law Reporter / . . . .
87[(ii) if the value of GEPEIS EIe n g tax invoice, sale invoice

or any such offier d the extent of more than
fifty percent o ‘ e relevant time in the
local market g en place, the estimated
value prevalei il market area shall be
deemed to be 1

. . NATIONAL LAW BOOK PUBLICATIONS : . .
(iii) if the value of Eaol !}i-‘éﬁ@wﬂﬁ:«z?\ oned in tax invoice, sale

invoice or any Sug ated value prevalent at the
relevant time in thé Jere the transaction has taken
place, shall be deemed¥a Such goods.]

(2) A copy of the order passed under sub-section (1) shall be served on the
dealer or person concerned and the amount imposed by way of penalty
shall be deposited by such dealer or person in such manner as may be
prescribed within thirty days of such service, failing which it may be
recovered in the manner provided under section 33.

%7 _Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the clauses (ii) and (iii) of Explanation were as
follows:

(i) where amount of penalty is to be determined on the basis of turnover of goods, value of
goods shown or determined whichever is higher, shall be deemed to be turnover of taxable
goods and relating to taxable sale or purchase.

(iii) for the purposes of this section value of goods written on such documents and if value is
not written then estimated market value prevalent at the relevant time in local market, shall
be deemed to be the turnover of sales or purchases of taxable goods relating to taxable sale or
purchase.
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Where any penalty order passed by assessing authority either under this
section or any other section, is quashed by any authority or court in
exercise of powers vested in it on the ground that show cause notice
issued to dealer or any other person is not in accordance with the
provisions of this Act, the assessing authority may pass fresh order of
penalty after issuing proper notice within one year from the date of
receipt of such order.

where in case of a sick unit as referred to in section 71, any penalty
order has been passed ex parte and appeal has not been filed against
such order, if the State Government issues direction to the assessing
authority to set aside such order and to pass fresh order of penalty,
assessing authority shall pass such fresh order of penalty within a
period of one year from the date on which it receives the order or
direction by due process from the State Government.

[See Rules 71, 72, 73]

Short Comments

Section 54: “Penalties in certain cases
Serial No. 1
Delay of few days due to latg e TESRPRENEINGE (S feasonable cause.

r . 2004 NTN (Vol. 24) 490
> to lack of funds.

. 2003 NTN (Vol. 22) 208

Draft dishonoured due |ap§€P0r agreeg easonable cause exists —
Penalty not JUStIerd NATIONAL LAW BOOK PUBLICATIONS

Emalil. ntn, ailleqm

Serial No. 2 /v

Merely because the turnover of dealer was not:accepted resulting in best judgment assessment,
does not follow that there was concealment of turnover. Penalty cannot be imposed.

Moti Lal Jawahar Lal vs. C.S.T. 2003 NTN (Vol. 23) 590

Assessment order is not conclusive proof concealment. Penalty order based upon finding in an
assessment order cannot be sustained.

Northern India Chemical Works vs. C.S.T. 2003 NTN (Vol. 23) 972

Once books of accounts have been accepted, the order of penalty for concealment of turnover
cannot survive. Roshan Trading Co. vs. C.S.T. 2004 NTN (Vol. 24) 429

Penalty cannot be impos

dities 2004 NTN (Vol. 25) 705
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Serial No. 14
Penalty cannot be imposed on the basis of dispute regarding nature of transaction.
Parry & Company Ltd. vs. C.S.T. 2003 NTN (Vol. 22) 539

Penalty cannot be imposed for mere technical breach of law without recording a finding
regarding intention to evade tax.

U.P. State Sugar Corporation vs. C.T.T. 2003 NTN (Vol. 23) 917

NATIONAL'FARNEWS & VIEWS
A fortnightly VAT/GST Law Reporter

NATIONAL LAW BOOK PUBLICATIONS
. T,
Email. ntnalefS@gmaileom
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CHAPTER IX

Appeal, Review and Revision

55. Appeal. (1) Any dealer or other person aggrieved by an order made by the
assessing authority, other than an order mentioned in sub-section (7) of section
48 may, within thirty days from the date of service of the copy of the order, after
serving a copy of appeal memo on the assessing authority or the Commissioner,
appeal to such authority (hereinafter referred to as appellate authority), as may
be prescribed:

Provided that where due to any reason, any appellant fails to serve a
copy of appeal memo on the assessing authority before filing appeal, he
may serve copy of such appeal memo within a time of one week from the
date on which appeal has been filed or within such further time as the
appellate authority may permit.

[See Rules 60, 61, 62, 63]

(2) Where an appeal has been filed against an order referred to in sub-
section (1), the Commissiones apply to the appellate authority to
examine the legality a R order on such point as may
be mentioned in t . such application shall be
served on the app, Al be "de ong with the appeal filed

VAT/GST Law Reporter A

Provided that A
shall be enterta

legality and propriety

Provided furthes Cert as filed an application,
peal filed by him.

Explanation- Fo [ 5 0l this"S§ ommissioner includes an
officer authorised t® "8 th'e Commissioner before the
Tribunal under sectio

(3) No appeal against an ‘a order under this Act shall be
entertained unless the appellant-has furnished satisfactory proof of the
payment of the amount of tax or fee due under this Act on the turnover
of sale or purchase, or both, as the case may be, admitted by the
appellant in the tax returns filed by him or at any stage in any
proceedings under this Act, whichever is greater.

(4) The appeal shall be in the prescribed form and shall be verified in the
prescribed manner.

(5) The appellate authority may, after calling for and examining the relevant
records and after giving a reasonable opportunity of being heard to the
appellant and the Commissioner-

(a) in the case of an order of assessment and penalty.-

(i)  confirm or annul such order ; or
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(6)

(7)

(ii) vary such order by reducing or enhancing the amount of assessment

or penalty, as the case may be, whether such reduction or
enhancement arises from a point raised in the grounds of appeal or
otherwise ; or

(ii) set aside the order and direct the assessing authority to pass a fresh

order after such inquiry as may be specified; or

(iv) direct the assessing authority to make such inquiry and to submit its

(b)

(i)

report within such time as may be specified in the direction or within
such extended time as it may allow from time to time, and on the
expiration of such time the appellate authority may, whether the
report has been submitted or not decide the appeal in accordance
with the provisions of the preceding sub-clauses; or

in the case of any other order-

confirm, cancel or vary such order; or

(i) set aside the order and direct the assessing authority to pass a fresh

(i)

order after such inqui be specified:

Provided that noth1 shall preclude the appellate

authority from m any stage with such
NATTON. S & VIEWS . .
ObSCI'V&thl’lS as lt A Sortaightly VIaI/GS?! Law Fegostic applles fOI‘ Wlthdrawal Of

the same and nQg€c
under appeal ha

ity or propriety of order

The appellate 3 of the appellant and
after giving the

V W rtunity of being heard
stay, except thd ’M hinst, the realisation of
the dlsputed ami ) WAT: DTAL Lawv BOCZK 1)1 17201048 ble by the appellant till
the disposal of thé R .

x

where an order under app i " dispute about tax, fee or penalty,

no stay order shall remain in—force after thirty days from the date on
which the same has been granted, if the appellant does not furnish
security to the satisfaction of the assessing authority for payment of
the amount, the realisation whereof has been stayed within the
aforesaid period of thirty days;

Provided that —

no such application shall be entertained unless it is filed along with
the memorandum of appeal under sub-section (1);

Section 5 of the Limitation Act, 1963, shall apply to appeals or other
applications under this section.
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)

(10)

Assistant Commissioner before whoi
dispose it off without examining ues rais s a non-reasoned order.
*VIE\VS

Appeal once registered cafifiol '
rejected even if there is |

The words “confirm, red
subject to the matter of agpea
only those points about wh
also about which the assesseg

The appellate authority shall be under the superintendence and control
of the Commissioner:

Provided that in the exercise of such superintendence and control, no
order, instructions or directions shall be given by the Commissioner so
as to interfere with the discretion of the appellate authority in the
exercise of its appellate functions.

For the purposes of this section service of an order passed by appellate
authority under this section and service of memo of appeal on the State
Representative, as defined in the rules framed under this Act, shall be
deemed to be service on the Commissioner.

All appeals arising out of the same cause of action in respect of an
assessment year, as far as possible, shall be heard and decided together.

[See Rules 66, 73]
Short Comments

Section 55: “Appeal”

ed from an assessment order cannot

iihehitearainsnalys. S 70 (2008) 16 VST 181(SC).

ainable. Appeal cannot be

1999 NTN (Vol. 15) 769

passessment, which is not
e not confined to consider
may consider those points

The power of remand should be exercised moderately and preference should be given to decide
the matter finally instead of keeping the matter pending.

Indian Sugar & General Engineering Corpn. vs. C.S.T. 2004 NTN (Vol. 24) 211

Additional evidence taken on record in appeal - Reasonable opportunity of challenge or rebuttal
to Commissioner-a legal requirement.

Verma Roadways Co. vs. C.T.T. 2006 NTN (Vol. 29) 377

Condonation of Delay

Condonation of delay in filing appeal - Reason for late filing was sickness of one of the partners
actively involved in carrying on the business — On account of illness of sole working partner the
delay in filing the appeal appears to be sufficiently explained.

Shiv Construction Company vs. C.T.T., U.P. Lucknow 2007 NTN (Vol. 34) 387
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Delay due to gross negligence and latches on the part of the assessee — Rejection of application
for condonation of delay justified.

Shree Chemicals vs. C.T.T. 2006 NTN (Vol. 31) 44

Delay of seven years and 255 days - Evidence not led to substantiate claims - Applicant neither
vigilant about his rights nor careful - Application for condonation of delay rightly rejected.

Hindon Ispat Limited vs. C.T.T. U.P., Lucknow 2006 NTN (Vol. 31) 475

It is established from the record itself that applicant was prosecuting it's case under Section 30
and was under bonafide believe that case be re-opened - The illness after receipt of order under
Section 30 has not disputed.

B. K. Steel Furnitures vs C. T. T. 2004 NTN (Vol. 25) 1093 ; Nav Bharat Paper Products. vs.
C.T.T. 2004 NTN (Vol. 25) 1119; Bharat Coal Depot vs. C.S.T. 2004 NTN (Vol. 25) 1228

Delay caused on account of illness of clerk of counsel who could not handover the paper to
counsel —Condoned.. C.P. Enterprises vs. C.T.T. 2006 NTN (Vol. 29) 31

Fault of Counsel — Delay Condoned.

Neeraj International vs. Trade Tax Tribuna iabad 2004 NTN (Vol. 25) 124; Shahroz Akhtar

. C. S. T. 2003 NTN (Vol. 22) 322

Medical certificate can not bg BEBIMER issued by Child Specialist and
whether continuation of busi | bt gley T Reparera. g can be ground for rejection
of application.

. 2003 NTN (Vol. 23) 870

given to Advocate for
gs enquiry revealed that
2d by the First Appellate

Delay of 303 days - EX pg
necessary action - Advoc

appeal was not filed - .
Authority and the Tribunal - Bt 1 F{gzl‘-l{'(i.\'l‘mns

d Ors. 2006 NTN (Vol. 30) 359

Indian d
Appellate Authority cannot adjudicat® W ady became final.

C.T.T. vs. Ashok-Metal Industries, Moradabad 2007 NTN (Vol. 32) 5
Rejection of application for re-call on the basis of previous adjournments proper and not valid.
Indlian Steel works vs. C. T. T. 2003 NTN (Vol. 22) 141

First Appellate Authority can made rectification in its order resulting in enhancement of tax
beyond assessment made by Assessing Authority - The power of first Appellate Authority are co-
extensive with Assessing Authority - After decision of first appeal, the assessment order merged
with appellate order - Rectification can be made in the order.

C. S. T. vs. R.S. Steel Works, Barielly 2003 NTN (Vol. 23) 824

Remand of the case to examine the material already available on records not justified - The
power of remand should be exercised sparingly and preference should be given to decide matter
finally instead of keeping the matter pending for long time.

Indian Sugar & General Engineering Corp. vs.C.S.T. 2004 NTN (Vol. 24) 211
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Powers of First Appellate Authority is not confined to the points raised in the grounds of appeal -
The First Appellate Authority can go beyond entire assessment - Entire assessment order is
before the First Appellate Authority.

Agrawal Brick-kiln vs. C. S. T. 2004 NTN (Vol. 25) 895

Appeal to First Appellate Authority - Against a letter of A. C. (Legal) - Maintainability of appeal -
Nothing has been adjudicated by him - No appeal lies.

U. P. Sahkari Katai Mills Ltd. vs. C.T.T. 2007 NTN (Vol. 33) 428

56. Revision by the Commissioner. (1) The Commissioner or such other
officer not below the rank of Joint Commissioner, as may be authorised in this
behalf by 88/the Commissioner], may call for and examine the record relating to
any order, passed by any officer subordinate to him, for the purpose of
satisfying himself as to the legality or propriety of such order and may pass
such order with respect thereto as he thinks fit.

(2) No order under sub-section (1) affecting the interest of a party adversely
shall be passed unless he has been given a reasonable opportunity of
being heard.

(3) No order under sub-seg

NA'nonm: VIEWS

A fortnightly VAT/GST Law Reporter /,r‘
(a) to revise an OfICT
appeal under

ye subject-matter of an
the appellate authority

(b) Dbefore the e big ' date of the order in

(c) after the expiral fobirmenls T Onpghe of the order in question.
t W0y order is withdrawn or is
T yalk nder section 72 or for non-
compliance of sub-sectiof seétion 55, the order shall not be
deemed to have been the subject=matter of an appeal under section 55;

“4) No dealer or any other person, aggrieved by an order against which
appeal lies under section 55, shall be entitled to present an application
for review of such order under this section.

[See Rules 72, 73]

8 Substituted for the words “the State Government by notification” vide Noti. No.

497(2)/ LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).
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57. Tribunal. (1) There shall be 8%/a Tribunal to be known as Commercial Taxes
Tribunal] consisting of such members including a President as the State
Government may, from time to time, deem it necessary to appoint from
amongst-

(a) the persons who are qualified to be the judge of the High Court;

(b) the persons belonging to the Uttar Pradesh Trade Tax Services or the
Uttar Pradesh Commercial Tax Services who hold or have held a post
not below the rank of Joint Commissioner:

Provided that-

(i) where the Tribunal consists of one or more persons who is or are
member or members of the U.P. Higher Judicial Service, then he or
senior most amongst them shall be appointed as the President.

[See Rules 4(2), 4(4), 4(10)]
(ii) no person shall be appointed from amongst the advocate unless-

(A) he has paid Income Tax income from his legal profession in

g such appointment;

(B) he has attaing@fthe age of fifty yel e date of appointment.

A fortnightly VAT/GST Law Reporter

(C) such MemhgfSe e : shall be appointed for a
> (1 f atment or till he attains

the age of

(2) The State Go
conditions for t
of the Tribunal a8

(3) The provisions of

bther qualification or
d the other members
NATION'AL LAW BOO]E PUBLICATIONS

Eoitic U.P. FO tal Rules shall continue
to apply to every including the President
whether appointed unw® or under this Act on or after

the date of the commence o Act, as they apply to any other

Government servant. ———
[See Rules 64, 65]

4) Any person aggrieved by %fan order passed under section 42, section 55],
section 56, a decision under section 59 or a direction under the proviso
of sub-section (7) of section 48 may, within ninety days from the date of
service of the copy of such order, decision or direction on him, prefer an
appeal to the Tribunal.

% Substituted for the words “a Tribunal” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009
dt. 28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).

% Substituted for the words and figure “an order passed under Section 55” vide Noti. No.
1724(2)/LXXIZ-V-1-1 (ka) 14/2008 dt. 29.08.08 w.e.f. 16.07.08 (U.P. Act No. 19 of 2008).
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(5)
(6)
(7)

(8)

)

Provided that where order passed by appellate authority under section
55 is an order in respect of demand of any security, not being security
demanded for release of goods seized under any provisions of this Act,
appeal under this section may be filed only after furnishing security,
fixed by the appellate authority under section 55.

Provided further that where the disputed amount of tax, fee or penalty
does not exceed two thousand rupees and no question of law is involved,
the appellant may, at his option, request the Tribunal in writing for
summary disposal of his appeal, whereupon the Tribunal may decide the
appeal accordingly.

Explanation: For the purposes of this sub-section, the expression 'any
person' in relation to any order passed by an authority other than the
Commissioner includes the Commissioner and, in relation to any order
passed by the Commissioner includes the State Government;

[See Rules 61, 62, 63]

The manner and procedure of summary disposal of appeal shall be such
as may be prescribed. ‘

Section 5 of the Lig ¢ )l apply to appeals or other
applications unde N,l.‘.‘.m)nﬁ*vmws

The Tribunal mgg¥at
opportunity of b€

The Tribunal
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appellant a reasonable

the appeal under sub-
section (7), afte vant records, and after
giving the parti€ 1 g heard or, as the case
may be, after fol ARG DLV OOTCL T RC PLE SCT] nder sub-section (5)

Email. ntnaié

confirm, cancel @

set aside the order gl §eSsing or appellate or revising
authority or the CommiSsion € case may be, to pass a fresh
order after such further enquizy, if any, as may be specified , or

order such amount of tax, fee or penalty or other money as may have
been realized in excess of the due amount to be refunded according to
the provisions of this Act.

Where an appeal under this section has been filed, the Tribunal may, on
the application of the appellant moved along with the memorandum of
such appeal after giving the parties a reasonable opportunity of being
heard, stay the operation of the order appealed against or the recovery of
the disputed amount of any tax, fee or penalty payable, or refund of the
amount due, or proceeding for re-assessment under the order appealed
against till the disposal of the appeal:

Provided that-
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(10)

(11)

(i)  where appellate authority under section 55 has set aside an order
of assessment or penalty and has remanded the case to the
assessing authority, for decision afresh, and the appellant under
this section is a person other than the Commissioner or the State
Government, for the purpose of this section, disputed amount of
tax or penalty shall be deemed to be the same which had been
before appellate authority under section 55; and

(ii) subject to the provision under sub clause (i) where order appealed
against does not involve any dispute about quantum of tax, fee or
penalty, on the application of the appellant the Tribunal may stay
the operation of such order till the disposal of appeal subject to
such conditions including a condition of furnishing of a security in
cash within the time allowed;

Provided further that-

(a) no application for stay of recovery of any disputed amount of tax,
fee or penalty shall be entertained unless the applicant has
furnished satisfactory the payment of not less than one
third of such disp 2

to be deposited ” section 55.
. NATION, S & VIEWS
(b)  the Tribuns A fodsighily A0 IGET % vw d adec e reasons to be recorded

in writing, g¥& of clause (a) regarding
payment o mount.

Where the Trib

section for the stay of
recovery of any of the operation of any
order appealed 2 nal results in the stay
of recovery of a BT oNAL LAY stz 5L ICR] BASIE order of the Tribunal
shall not remain sionbrnore thart flays unless the appellant
furnishes adequate of the assessing authority
concerned for the pa

The members of the Tribunal 1l sit in such benches of one, two or
more members, as may be constituted from time to time, and do such
work of the Tribunal as may, subject to sub-section (12) and the rules
framed under this Act, be allotted to them, by order or in accordance
with the directions of the President of Tribunal.

(12) (a) An appeal against the order of appellate authority under section 55 shall

be heard and disposed of-
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91[(i) by a bench of two members, where in such Order, not being an
Order passed on the application of the appellant for stay, the
amount of tax, fee or penalty in dispute exceeds two lakh rupees or
such amount not exceeding three lakh rupees as may be determined
by the State Government from time to time.]

(ii) by a single member bench, in any other case.

922[(b) an appeal against a direction given under the proviso to sub-
section (7) of section 48 shall be heard and disposed of by a bench of
two members;

(c) an appeal against an order under section 56 shall be heard and
disposed of by a bench of two members.]

(d) An appeal against %[an order passed under Section 42 or a decision
given under section 59], shall be filed before the President and shall be
heard and disposed of by a bench of three members.

() The President may, if he so thinks fit,-
(i)  direct an appeal to be

NAnonm VIEWS
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decided by a larger bench;

(ii) transfer an app gother bench.

°!' _Substituted vide Noti. No. a1 (1 0.08.10 w.e.f. 20.08.10 (U.P.
Act No. 19 of 2010). Before ~ \ se (a) of sub-section (12) of

Section 57 was as follows:
g an order passed on the application

(i) by a bench of two members, where /"w

of the appellant for stay, is passed by an Additienal commissioner (Appeals) or the amount of
tax, fee or penalty in dispute, exceeds two lakh=rupees;

2 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the clauses (b) and (c) of sub-section (12) of
Section 57 were as follows:

(b) An appeal against a direction given under the proviso to subsection (7) of section 48 shall
be heard and disposed of by a-

(i) bench of two members where such direction under appeal has been given by the
Commissioner, Special Commissioner or an Additional Commissioner;

(ii) by a single member bench in any other case;
(c) An appeal against an order under section 56 shall be heard and disposed of by a -

(i) bench of two members where amount of tax, fee or penalty in dispute exceeds rupees two
lakh or where order under appeal has been passed by the Commissioner, Special
Commissioner or an Additional Commissioner;

(ii) single member bench in any other case;

% Substituted for the words and figure “a decision given under Section 59” vide Noti. No.
1724(2)/LXXIZ-V-1-1 (ka) 14/2008 dt. 29.08.08 w.e.f. 16.07.08 (U.P. Act No. 19 of 2008).
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(13)

(14)

(1)

(f)

(@)

(b)

In a case before a bench consisting of two or more members any order
other than an order finally disposing of the case may be passed by any
one of the members constituting the bench.

Provided that an appeal against an order passed on an application for
stay, may be disposed of finally by a single member bench.

All appeals arising out of the same cause of action in respect of an
assessment year shall, as for as possible, be heard and decided together:

Provided that where anyone or more of such appeals have been heard
and decided earlier, if the bench hearing the remaining appeals
considers that such decision may be a legal impediment in giving relief
in such remaining appeals, it may, if the earlier decision was given-

by a smaller bench or a bench of equal strength, recall such earlier
decision and proceed to decide all the appeals together;

by a larger bench, refer such remaining appeals to such larger bench
having jurisdiction and thereafter such larger bench may recall such
earlier decision and proceed ide all the appeals together.

The place of sitting ad the manner of presenting

appeals and other décumen m&v Tril shall, subject to the rules
framed under thi A Eartrogdtly VATIOST Law Ripodier ) ay deem fit to adopt.

be in accordance with
e equally divided the

The decision, of
opinion of the
President of the

if he was not

the case for th
. . NATIONAL LAW BOOK PUEBLICATIONS
be decided in ad R SuCTT ey r

s own opinion or refer
ereupon the case shall

form a larger benc

Short-Comments

Section 57: “Tribunal”

ALL MATERIAL PLACED To BE EXAMINED

Tribunal is required to examine all materials placed before it or on the record of Assessing
Authority and has to record a finding that why particular evidence is preferable to other evidence
regarding which it is of the view that the same is not reliable.

C.T.T. vs. Shiv Shakti Rab Udyog 2000 NTN (Vol. 16) 253
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APPEAL To BE DECIDED JUDICIALLY NOT ARBITRARILY

Appeal should be decided on settled judicial principles as laid down in the Statute. Tribunal can
not act in arbitrary manner ignoring the issues in appeal. Tribunal cannot act as an arbitrator.

Kakkar Coal vs. C.T.T. 2004 NTN (Vol. 24) 581
CROSS APPEAL DECIDED INDEPENDENTLY

Assessee’s appeal were heard and decided first. Department’s appeal came for hearing after 3
and half years. Tribunal was not legally justified in recalling the orders passed in assessee’s
appeal.

Kushan Int. Udyog vs. T.T.T. 1997 NTN (Vol. 10) 120
CRrROss APPEALS To BE DECIDED TOGETHER

If two appeals by the assessee and the revenue are filed against the order of the first appellate
authority in respect of the same assessment year, they should be decided together.

C.S.T. vs. Jayanti Prasad & Sons 1994 NTN (Vol. 4) H.C. 116

DIFFERENCE OF OPINION — REFERRED To THIRD MEMBER — OPINION THAT APPEAL LIABLE To BE
DismisSED — PROPER CONSOLIDATED

Difference in opinion betwee - :
while other dismissed the ap or-referred I ibes who held that the appeal is

which purported orders #€corde ee_TTe : d merely expressions of
opinions. Dealer’s secon ib :
the three members do ng

DivisioN BENCH - ORDER EQBYSHETIO N R BE IMULTANEOUSLY

The order signed by two mel
the division bench.

0. vs. S.T.T. 2002 NTN (Vol. 21) 502
Ex-PARTE APPEAL — SERVICE OF NoTICE T0o BE RECORDED

Before deciding the appeal ex-parte, the Tribunal should record the finding on the order sheet
that notice has been served on the appellant.

Pari Devi Dinesh Kumar vs. C.T.T. 2000 NTN (Vol. 17) 582
IssUE NoT ARISING OuT OF FIRST APPEAL ORDER

Tribunal has no jurisdiction to enter a dispute that does not arise from the order of the first
appellate authority.

G.D. Steel and Gases vs. C.T.T. 1999 NTN (Vol. 14) 1;
Computer Ware Sales Ltd. vs. C.T.T. 2004 NTN (Vol. 24) 345
PoINTs CANVASSED To BE CONSIDERED

Tribunal is under statutory obligation to consider the points canvassed. Being the last fact-finding
authority, it has to consider the reply of the show cause notice.

Rana Jewellers (Gold) vs. C.T.T. 2002 NTN (Vol. 21) 483
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Re-CALL

The genuiness of the medical certificate cannot be challenged unless the doctor is summoned.
In re-calling liberal and justice oriented view should be adopted.

Goel Bricks Field vs. C.S.T. 2004 NTN (Vol. 24) 405
REMAND

The remand order should be made when there is acute urgency and very strong reasons for
making the order.

Walson Paints vs. C.S.T. 2004 NTN (Vol. 24) 333

Tribunal cannot reverse the order of the first appellate authority without adverting to the findings
of the first appellate authority.

Bhartiya Kala Enterprises vs. C.T.T. 2003 NTN (Vol. 22) 459,
C.S.T. vs. Parag Ice and Oil Mills 2004 NTN (Vol. 25) 674

Judicial authority is required to consider prima facie merits of the case and financial position
while deciding stay and waiver applications.

g.vs. T.T.T. 2002 NTN (Vol. 21) 635
The power to grant a stay alsg "A.,.mmm L the. gler in appropriate cases.
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i P. 2003 NTN (Vol. 23) 697

On issue which is not the

1.

Tribunal can not act suo,
subject matter of appeal.

il 2004 NTN (Vol. 24) 374

Tribunal has no jurisdictiolPt eyQ fi guthority and consider any
WATIONAL ILAW BOOK PUBLICATIONS

new ground, which was no Sinenil. u;meﬁ{u'{:i:m{-\

0NGPC.T.T. 2003 NTN (Vol. 23) 587

Tribunal has no jurisdiction to ord goods if police seizes them in

pursuance of F.I.R.

| —

C.C.T. vs. West Bengal Taxation Tribunal 2001 NTN (Vol. 18) 34

There is specific provisions for admission of additional evidence - It is quite disturbing that
Division Bench, which also consists of one member of Higher Judicial Services, accepted the
evidence by throwing all procedure to windows and against principle of natural justice -
Opportunity for rebuttal is must - Order set aside.

CTT vs. Industrial Chemicals, Ghaziabad 2003 NTN (Vol. 23) 719

Appeal to be decided after calling for and examination of record — Service of notice under
Section 21 and jurisdiction of Assessing Authority challenged in appeal — Once record called for
but not produced by State Representative — Case remanded by the Tribunal — Not justified.

Woodco, Hajari Lal Banglo, Allahabad vs. C.T.T. 2006 NTN (Vol. 31) 202
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Tribunal accepted all the pleas of the applicant in respect of the objections raised by the
Assessing Authority for the rejection of claim of exemption on the purchases made for and on
behalf of Ex-U.P. Principal, still remanded the case to the Assessing Authority with the direction
to make enquiry from Ex-U.P. Principal and the transporter — Second innings provided to the
revenue — Remand not justified.

Kamal Corporation, Bindki vs. C.T.T. 2006 NTN (Vol. 31) 226
Appeal decided without considering material on record — Appeal order not sustainable.
Pandey Brick Field vs. C.T.T. U.P., Lucknow 2006 NTN (Vol. 31) 417

Reasons for rejection of account books given in the assessment order - Tribunal accepting
explanation of assessee without considering the reasons given by the assessing authority -
Order of the Tribunal not justified.

C.T.T. vs. Sanjay Oil & Floor Mill, Aligarh 2006 NTN (Vol. 30) 14

Appeal by the Commissioner before the Tribunal - Tribunal fixing higher turnover than the
turnover fixed by the First Appellate Authority without assigning reasons there for - Tribunal’s
order not sustainable. Neelam Paper Stores 2006 NTN (Vol. 30) 124

One of the grounds mentioned in the &g

respect of the said subject not sus . '
M ills 2006 NTN (Vol. 30) 258
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Cross Appeal to be clubbgh® aring the two appeals are not
clubbed, heard and decidéd toge rtuni stabe afforde e other party for hearing
- Appeal not to be dismissed oa appeal has been earlier
dismissed - It would amount i

WATIONAL LAW BOOK IPUBLICATIONS
b AE

Tribunal was not justified i ' tais g peal W
on the verification part of the C
curable. On the opportunity beli

decided - The order of the Tribunal in

. 2007 NTN (Vol. 34) 313

ant had not put its signature
re was made on the verification is
getect can be cured.

It was incumbent upon the Tribunal before reversing the order of the First Appellate Authority to
consider and record the necessary findings on this aspect of the matter. The failure by the
Tribunal to consider the above aspect, which is vital in the case, vitiates the order.

C.T.T. vs. Rashtriya Audyogik Sansthan 2005 NTN (Vol. 28) 326

In matter of re-calling application liberal and pragmatic view should be taken. Tribunal directed to
hear and decide the appeal after giving proper opportunity of hearing.

Shree Mahalaxmiji Trading Company vs. State of U.P. 2006 NTN (Vol. 29) 39

The issue not arising from the orders of authorities below cannot be entertained by Tribunal -
Remand order not justified - Decision in 1999 NTN (Vol. 14) 1 (G. D. Steel and Gases Pwt. Ltd
vs. C. S. T.) followed.

Computer Ware Sales Ltd., vs. C.T. T. 2004 NTN (Vol. 24) 345;
United Wheels Private Ltd. vs. CST 2003 NTN (Vol. 23) 587,
Fedders Layad Corporation Ltd. vs. C.T.T. 2005 NTN (Vol. 27) 295
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Tribunal can not set aside the order of the lower authorities without setting aside the findings
recorded by the lower authorities.

Asian Paints Ltd., Agra vs. C.T.T., U. P. 2007 NTN (Vol. 32) 1; Madhur Jalpan Grih, Bada Dev.,
Varanasivs. C.T.T. 2007 NTN (Vol. 32) 55

58. Revision by High Court in special cases. (1) Any person aggrieved by an
order made under sub-section (7) or sub-section (8) of section 57, other than an
order under sub-section (4) of that section summarily disposing of the appeal,
may, within ninety days from the date of service of such order, apply to the High
Court for revision of such order on the ground that the case involves any
question of law.

(@) The application for revision under sub-section (1) shall precisely state
the question of law involved in the case, and it shall be competent for the
High Court to formulate the question of law or to allow any other
question of law to be raised.

(3) Where an application under this section is pending, the High Court may,
on an application in this behalf, stay recovery of any disputed amount of
tax, fee or penalty payablege of any amount due under the order
sought to be revised:

Provided that no r for stay. orffECOMBIAO! such disputed amount
shall remain in for more than thirty s unless the applicant
furnishes adequgs the assessing authority
concerned.

4) The High Cou o revision, decide the
question, of la result of such decision,
the amount of ta determined afresh, the
High Court may o L. maca B TS o the Tribunal for fresh
determination of ® m\ al shall thereupon pass
such orders as are e case in conformity with

the said decision.

(5) All applications for revision of'orders passed under section 57 in appeals
arising out of the same cause of action in respect of an assessment year
shall be heard and decided together:

Provided that where any one or more of such applications have been
heard and decided earlier, if the High Court, while hearing the remaining
applications, considers that the earlier decision may be a legal
impediment in giving relief in such remaining applications, it may recall
such earlier decision and may thereafter proceed to hear and decide all
the applications together.

(6) The provisions of section 5 of the Limitation Act, 1963, shall mutatis
mutandis, apply to every application, for revision under this section.

Explanation- For the purpose of this section, the expression "any
person' includes the Commissioner and the State Government.

[See Rules 66, 72, 73]
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Short Comments

Section 58: “Revision by High Court in special cases”

High Court can interfere in the finding of fact of Tribunal, if such finding is not based on any
evidences.

Chopra Textiles Pvt. Ltd. vs. C.T.T. 1999 NTN (Vol. 15) 795

Revision can be dismissed because of improper drafting. Question of law should be properly
drafted.

C.T.T. vs. Malik General Store 2001 NTN (Vol. 18) 334

Common appeal order for two assessment years. Revision against one assessment year
already dismissed. Revision against the second year can be heard on merits.

Harcharn Singh & Co. vs. C.S.T. 1987 STD 182 H.C.

59. Determination of disputed question by the Commissioner. (1) If any
question arises, otherwise than in a proceedings pending before a Court or
before an authority under this Act, whether, for the purposes of this Act-

(a) any person or associ society, club, firm, company,
corporation, under, epartment is a dealer; or
n—A'rm!m VIEWS

A iortaigatly VAT/GST Law Repuster 4

(b) any particular unts to or results in the

manufacture of@@0ds W j/ at term; or

(c) any transactig , the sale or purchase
price, as the g

(d) any particulat ation; or

(C) any tax is payabic 10 FEREREING ] ISAS sale or purChase and, if
so, the rate th HERDP T < oJ3 er concerned may, after
depositing the fe [ 2, stibmit an application to the
commissioner, alon as may be prescribed.

(@) The Commissioner shall, after giving the applicant an opportunity of
being heard, decide as he deems fit the question so arising:

Provided that, before giving such decision, the Commissioner may, in
his discretion, ask an officer subordinate to him to make such inquiries
as he considers necessary for the decision of the question.

(3) No decision of the Commissioner under this section shall affect the
validity or operation of any order passed earlier by any assessing
authority, appellate authority, revising authority or the Tribunal.
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(4) No question which arises from an order already passed, in the case of
applicant, by any authority under this Act or the Tribunal, shall be
entertained for determination under this section.

94[(5) Except as provided in sub-section (3), a decision given by the
Commissioner under this section shall, subject to the provisions of sections
57 and 58, be final and shall be binding on all the assessing authorities
and appellate authorities.]

(6) A copy of the decision given under this section shall be sent to the
applicant and to the assessing authority concerned.

[See Rules 72, 73]
Short Comments
Section 59: “Determination of disputed question by the Commissioner”
Similar to that of Section 35 of U.P. Trade Tax Act, 1948.
Order of Commissioner deciding a question is quasi judicial order.
C.S.T. vs. M/s Super Cotton Bowl Refillia PTC 489 (SC) C.T.T. vs. M/s Indo Lub

60. Orders against whic] _appe: Il!! 1‘*4_'5.'..» /
. . . A fortnigktly VAT/GST Law Reporter /4
application for revision s

(a) an order or noti¢e

(b) any order or a
of section 48,
goods; and

(¢) any direction isst

produce additional evidence, whethes,ora documentary, before the appellate
authority or the Tribunal except where.the evidence sought to be adduced is an
evidence, which the assessing authority had wrongly refused to admit or which
after exercise of due diligence was not within his knowledge or could not be
produced by him before the assessing authority, and in every such case, upon
the additional evidence being taken on record, reasonable opportunity for
challenge or rebuttal shall be given to the assessing authority.

[See Rule 73]

% Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-section (5) of Section 59 was as follows:

(5) Except as provided in sub-section (3), a decision given by the Commissioner under this
Section shall, subject to the provisions of sections 59 and 60 be final and binding on the
applicant, the Assessing Authority and the Appellate Authority.

% Substituted for the words and figures “sub-sections (1), (2) or (7)” vide Noti. No.

497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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Short Comments
Section 61: “Additional Evidence in appeal”
This section is in pari-materia with section 12-B of the erstwhile UPTT Act.

This section does not contain any absolute prohibition in respect of additional evidence before
the appellate authority or the revising authority. These are rules of procedure and they do not
create any legal right, liability or obligation, the appellate authority should have admitted the
additional evidence.

Narain Das vs. CST 1980 UPTC 1028.
An opportunity has to be given to the assessing authority for replying to the additional evidence.
CTT vs. M/s Jai Shiv Shankar Brick field 2006 NTN(31) 415

The First Appellate Authority and the Tribunal should have granted an opportunity to the
assessee to produce additional evidence at the appellate stage u/s 12-B of the Act.

Micro Abrasive (India) Ltd. vs. C.T.T. 1995 NTN (Vol. 6) 232

Where an opportunity of rebuttal was not
remanded for the purpose.

granted to the Department the case could not be

S.T.0. 1997 NTN (Vol. 11) 503

fore Assessing Authority —
gcord — Order of Tribunal

Evidence adduced in appe
Opportunity not given to
allowing benefit of eviden,

2006 NTN (Vol. 31) 177

Additional evidence take asonable opportunity for

challenge or rebuttal to thé

B> /s Ram Ash fhar 2006 NTN (Vol. 29) 194
y 7 .-\. C.T.T. 2006 NTN (Vol. 29) 377

Under the Statute the department pugiven any right to adduce the additional
evidence and only the assessee has but a Jmted right to adduce additional evidence as given
under Section 12-B.

Shri Karma Gramodyog Vikas Samiti vs. State of U.P. 2008 NTN (Vol. 36) (All.) 65
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62.

CHAPTER- X
Settlement Commission

Constitution of the Settlement Commission. (1) There shall be a

Settlement Commission consisting of a Chairman and such number of other
members as may be determined by the State Government.

(2)

Provided that the Commission shall comprise at least one member from
each category mentioned in clauses (i) and (ii) of subsection (4).

The Commission shall be located at the State headquarter but the
Commission for discharge of its functions, may, at its option, hold its
camp at any public place anywhere inside the State.

A person shall not be qualified for appointment as Chairman, unless he -
has been a judge of a High Court, or

has, for at least one year, held the post of the President of Tribunal
under this Act or the erstwhile Act;

A person shall not be q

has held the po ]
under this Act og er-the pwhile A

A fortnigntly VAY/GST Law Keporter A

intment as member unless he,

Additional Commissioner

he is or has begfi’ 2 cial Service.

The chairman g
Government b Judicial Service shall
be appointed af tice of the High Court
for which propo3gi¥ L overnment:

AL LAW BOO.
1,

Provided that el OT ] not assume the office
unless he has re N, #s the case may be, the
Judgeship of the gh ( »
Service or any other servie PWas serving.

The Chairman and member shall hold office as such for a term of three
years from the date he enters upon his office:

Provided that no Chairman or other member shall hold office as such
after he has attained.

in the case of Chairman the age of sixty five years, and
in the case of any other Member the age of sixty two years.

The Chairman or any other member may by notice in writing under his
hand addressed to the Governor resign his office.
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(8) The Chairman or any other member shall not be removed from his office
except by an order made by the Governor on the ground of proved
misbehavior or incapacity after (an inquiry made by the Chief Justice or
such Judge of the High Court as may be nominated by the Chief
Justice,) in the prescribed manner, in which such Chairman or other
member as the case may be, has been informed of the charges against
him and given reasonable opportunity of being heard in respect of those
charges.

(9) On ceasing to hold office, the Chairman or other member shall not
appear, act or plead before any authority under this Act.

(10)  The salaries and allowances payable to the Chairman and other member
and the other conditions of their service shall be such as may be
determined by the State Government from time to time.

(11) Where the Chairman is unable to discharge his functions owing to
absence, illness or any other cause, or where any vacancy occurs in the
office of the Chairman by reason of his death, resignation or otherwise,
the President of Tribunal sha arge the function of the Chairman
until the Chairman 1g or as the case may be, a

Chairman appointed ordance he provisions of this Act
assumes Charge (o) ITICE »fmvmws
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ate Government shall
and other employees
fter referred to as the
e the Commission with

63. Staff of the Sett

determine the nature
required to assist the
Commission) in the dis!
such officers and other &m

(2) The officers and @ 4 mission shall discharge
their function under 4 ii; nce of the Chairman.

(3) The salaries and allowanceseand conditions of service of the officers and
other employees of the Commission shall be such as may be
%[determined by the State Government].

64. Reference of case to the Settlement Commission. (1) Any dealer or other
person who has been served with a notice-

(i  under sub-section (10) of section 45 and who is suspected to have
evaded payment of tax exceeding one lakh rupees or such larger
amount of tax as the State Government may by notification in the
Gazette specify; or

% Substituted for the word “prescribed” vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt.
28.02.09 w.e.f. 28.02.09 (U.P. Act No. 11 of 2009).
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(ii) for imposition of penalty either under sub-section (4) of section 48 or
under entries at serial Nos. 2 and 14 of the table under sub-section (1)
of section 54 and where the maximum amount of penalty that can be
imposed is likely to exceed one lakh rupees, may file a petition before
the Commission for settlement of amount of tax that may be assessed
or amount of penalty that may be imposed or both, as the case may
be, within thirty days from the date of receipt of such notice after
giving intimation to the authority who has issued such notice.

Provided that the Commission may, in appropriate cases, accept the
application after expiry of period of thirty days but before expiry of period of
ninety days where the assessing authority has not passed order of
assessment or penalty, as the case may be, in pursuance of such notice.

[See Rule 68(3)]

97[(2)  The petition shall be submitted in such form and in such manner as may
be prescribed along with satisfactory proof of deposit of fee of five
thousand rupees and full disclosure of his turnover which has not been
furnished to the assessing_gauthority with additional amount of tax
payable on such turng particulars to the Settlement
Commission to have

Provided that no ¢ il Uy less the amount of tax on
the turnover of sge £
and proof therefpi

65. Procedure to be a
time to time constitute WX :

. WATIONAL LAW BOOK PUBLICATIONS
cases received under se Email. n/mm

(@) A bench of two ach category of members
mentioned in clauses on (4) of section 62.
Provided that Chairman may inate himself as one of the members
of the bench.

(3) The petition referred to in section 64 shall be placed before the bench to
which it has been marked by the Chairman and where the bench, after
giving reasonable opportunity of being heard to the petitioner and the
representative officer of the Commissioner, is of the opinion that prima
facie case for settlement is made out, it shall, subject to provision under
sub-section (4), —

7 Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009). Before substitution the sub-section (2) of Section 64 was as follows:

(2) The petition, in the prescribed form and manner along with such other documents as may
be prescribed, shall be addressed to the Chairman of the Commission and shall be submitted
in the office of the Commission along with satisfactory proof of deposit of fee of five thousand
rupees.
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(i)
(i)
(4)

(7)

)

(10)

order for registration of the case; and
stay the proceedings before the assessing authority in the case.

Where after giving reasonable opportunity of being heard as provided
under sub-section (3), if the Commission is of the opinion that a case for
settlement is not made out, it shall reject the petition.

Provided that where petition presented is incomplete, the Commission
shall not reject the petition if the petitioner removes defects within the
time allowed by the Commission.

Where a case for settlement has been registered, the Commission shall
order to call for the report in the matter from the authority who has
issued notice on the basis of which settlement case has been registered
and such officer shall submit its report within thirty days of receipt of
the direction from the Commission or within such extended time as the
Commission may allow.

Upon receiving the report referred to in sub-section (5) the Commission
after giving reasonable opposimity of hearing to both parties and
examining the record der in writing, determine the
amount of tax or ase may be, which in its

opinion the petitig is in the fa@IS Sl ciccumstances of the case,
A fortnightly VAT/GST

For the purpos _ g : ) ssion may call for any
records from the p G relating to the case or
such other recojds A 1 €.

In a case of 4 lhe two members, the

Chairman shall\e S I NHA TIONAL LAV Lll)cl"l'lfBL;(,.\TI()llit embers including the
members who h Eitalyth =3 sly. Such bench after
following the proced and sub-section (7) shall,
with majority of opiniONggP the ¢ fe€rred to in sub-section (6).

Copies of order passed by the nission under sub-section (6) or sub-
section (8), as the case may be, shall be sent by the Commission to the
officer who has issued the notice to the petitioner, the petitioner through
his assessing authority, the assessing authority of the petitioner and the
Commissioner and where the order passed by the Commission relates to
payment of amount of tax, the assessing authority shall serve the notice
of demand for the amount which is to be paid by the petitioner.

The Commission may grant facility of payment of the amount mentioned
in the settlement order along with amount of interest payable, in
monthly installments not exceeding twenty four subject to such
conditions including condition of furnishing security to the satisfaction
of the assessing authority, as it may deem fit.
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(11)

(12)

(13)

(14)

(1)

(16)

(17)

(18)
(i)
(i)

Where the petitioner does not deposit the amount or any part of it
mentioned in the settlement order, the same shall become recoverable as
arrears of land revenue after expiry of a period of thirty days from the
date of service of the order on him and the assessing authority shall
recover such amount as if such amount is amount of tax assessed or
penalty imposed under any other provisions of this Act.

Provisions relating to payment of interest in respect of amount of tax
shall apply to the amount mentioned in the settlement order in the
manner the same are applicable in the case of tax levied under any other
provisions of this Act.

For all purposes under this Act, amount determined under this section
shall be treated to be tax levied or amount of penalty imposed, as the
case may be, and date of order made by the Commission shall be treated
to be the date of order of assessment or penalty as the case may be.

Where petition of the dealer or other person has been rejected by the
Commission, the assessing authorlty shall proceed to assess the tax or
to impose the penalty in such dealer or other person in
accordance with other p

Notwithstanding a 'm g isions of section 28 of this
. NAT1TOI & VIEWS A . .

Act, where in any A ortntzbile o ent.a. pet under this section has

been rejected byie C S 55 t or re-assessment, as

' s o authority before the

essment year in which

order passed b
authority by du

Commission, not 1 / ‘ Ssessing authority from
making an assess ftaining to the assessment
years to which settle pe but the assessing authority
shall make its order by material under the show cause

notice before the Commission..——

Where any settlement case relating to evasion of tax is pending for
consideration before the Commission, if any additional notice in respect
of tax evasion by the same authority or any fresh notice by any other
authority is issued on any ground not mentioned in the earlier notice,
the petitioner or the Commissioner may request the Commission to
consider the material set out in such other notice provided the
Commission has not made the settlement order.

The Chairman, during pendency of a case, may -
transfer any case from one bench to the other; or

re-constitute the bench.
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98[(18-A)Where, during the pendency of any proceeding before it, the Settlement

Commission is of the opinion that for the purpose of protecting the
interests of the revenue it is necessary so to do, it may order to furnish the
security required to be sufficient to cover the revenue loss within the
stipulated time in the manner determined by Commission.

Any proceeding before the Settlement Commission shall be deemed to be a
judicial proceeding within the meaning of sections 193 and 228, and for
the purposes of section 196, of the Indian Penal Code (45 of 1860)]

The Commission shall not entertain a petition regarding a matter which
has been subject-matter of any petition filed earlier by the dealer or
other person.

No appeal, revision or review shall lie against any proceedings or any
order made under this section.

[See Rules 68, 69, 72, 73]

NATIONADPASONEWS & VIEWS
A fortnightly VAT/GST Law Reporter

NATIONAL LAW BOOK PUBLICATIONS
Email. ntn; @gmail:eom

% Inserted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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CHAPTER- XI

Miscellaneous

66. Objections relating to jurisdiction. (1) No objection as to the territorial or
pecuniary jurisdiction of any assessing authority shall be allowed by any
appellate or revising authority or the Tribunal, unless such objection was taken
before the assessing authority at the earliest possible opportunity and unless, in
the opinion of the appellate or revising authority or the Tribunal, as the case
may be, a failure of justice has in fact been occasioned thereby.

(@) Where any assessment is set aside or quashed merely on the ground of
want of territorial or pecuniary jurisdiction of the assessing authority or
on any other ground of a like nature not affecting the substance, any tax
already paid by the assessee, to the extent of the liability admitted by
him shall not be refundable to him, in consequence of the assessment
being so set aside or quashed.

[See Rule 73]

Where the assessee represg SRass RE g authority as well as before the
essing authority, Tribunal
was not justified in entertgifiie ] the assessment order on

the basis of jurisdiction of
rut 2006 NTN (Vol. 30) 7

The objection as to jurisd be taken for the first time
before the Appellate Authofitie Ni71087, a5k BOCu: INE I e matter.
B.K. Goyee vs. CommiS

pme Ta Mgali(1966) 62 ITR 109 (Cal.) (DB):
Commissioner of Sales Tax} £  [O¥432 (All.) (DB): Commissioner of
Sales T2 udhir Kumar: 1985 UPTC 353 (AI.)
It seems that the aforesaid judgments have-nat-been brought to the notice of Hon'ble Court in
the case of Daya Prakash (supra).

67. Indemnity. No suit, prosecution or other legal proceedings shall lie against
any servant of the Government for anything, which is in good faith done or
intended to be done under this Act or the rules made thereunder.

68. Bar to certain proceedings. No assessment made and no order passed
under this Act or the rules made thereunder by any authority shall be called in
question in any Court, and, save as is provided in this Act, no appeal or
application for revision or review shall lie against any such assessment or order.
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69. Certain Information to be confidential. (1) All particulars contained in
any statement made, tax return furnished or accounts or documents produced
under the provisions of this Act or of the rules made thereunder, or in any
evidence given or affidavit or deposition made in the course of any proceedings
under this Act or the rules made thereunder, or in any record of any
proceedings relating to the recovery of a demand prepared for the purpose of
this Act or the rules made thereunder, shall be treated as confidential.

(2) Nothing in sub-section (1) shall apply to the disclosure of any such
particulars-

(a) for the purpose of any investigation of, or prosecution for any offence
under this Act or under the Indian Penal Code, 1860, or under any
other enactment for the time being in force; or

(b) to any person acting in the execution of this Act or the rules made
thereunder where it is necessary to disclose the same to him for the
purposes of this Act or the rules made thereunder; or

(c)  occasioned by the lawful employment under this Act or the rules made
thereunder of any processif govery of any demand; or

(d) to a Civil Court in 0 whicl gvernment or a party, which
relates to any mnmim s eedings under this Act or

A fortnightly VAT/GST Law Reporter /
the rules made

(e) occasioned by servant of his powers
pound an insufficient

()  to an officer o [ ? ment of any State, for
the purpose€ OR €na 178 T*ON . LAW BanK ML CHg8LeA8 levy or realise any tax

Email. ntnaief m

(g to an officer of the'€ ' te GoVernment for the purposes of
making any inquiry ag¥ig egftnent servant; or

(h) for purposes of audit of publiccaccounts.

70. Allotment of commodity code. (1) The State Government may, in respect
of any entry of any Schedule of this Act, prepare lists of commodities which
shall be deemed covered under the said entry of the said Schedule and may, on
the basis of Harmonised System of Nomenclature, as adopted by the
Government of India under the Central Excise Tariff Act, 1985, allot commodity
code to commodities so listed.

(2) The State Government may expand any entry of any Schedule of this Act
by providing of commodities, prefixed by commodity code, listed under
such entry of such Schedule under sub-section (1) of this section.
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71. Facility for sick Industrial units. (1) Notwithstanding anything contained
in sub-section (1) and sub-section (2) of section 33 and section 39, but subject
to such conditions, as may be deemed fit to be imposed, the State Government
may allow the deferment of payment of any existing or future dues payable by
an industrial unit under the provisions of this Act or allow payment of such
dues in such number of installments as may be specified, if such industrial unit
is declared a sick unit in accordance with the guidelines specified in this behalf
by an authorised body constituted by the Central Government or the State
Government in connection with the rehabilitation of sick industrial units, and is
approved for rehabilitation by an approved agency, appointed by the Central
Government or the State Government.

(2) Notwithstanding anything contained in section 32, the State
Government may set aside an order of assessment or penalty passed ex-
parte against a sick unit and direct fresh disposal of the case in
accordance with the law for the time being in force.

72. Fees in certain cases. (1) Subject to other provisions of this Act, the fee
payable on a memorandum of appeal or other applications under this Act filed
or moved shall be as follows: -

(a) | On a memorandus peal 3 ent of the amount of tax,

under Section 55 nmonﬂtnws ty in dispute, subject to
of one hundred rupees
um of one thousand

A fortnightly VAT/GT Law Reporter //

(b) | On a memors
under Section

half per cent of the
, fee or penalty in
; ct to a minimum of
NATIONAL LAW BOOK: PYJLBLi(:Ixi‘l(bll:§ rupees and maximum

iy | of ousand one hundred

(¢) |On an / wndred rupees.
Section- 59
(d) | On any other application- |
() When addressed to the | Twenty rupees
Commissioner or the Revising
Authority or the Tribunal or the
Settlement Commission

(ii)When addressed to any other | Ten rupees
officer or authority.

(@) The fee referred to in this section and in any other provision of this Act
shall be payable in the manner prescribed, and proof of deposit of the
same shall be attached to the memorandum or application, as the case
may be:

Provided that where the amount of fee payable does not exceed one
hundred rupees, the same may be paid in court fee stamps.

(3) No fee shall be payable in respect of:-
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(a) an application or a memorandum of appeal presented by the
Commissioner or any other officer or authority appointed under this
Act or the rules made thereunder.

(b) an application in which only information is sought and in which no
specific relief is prayed for ; and

(c) an application under section 59, seeking a decision only as to the rate
of tax applicable or the point at which the tax is payable.

Short Comments
Section 72: “Fees in certain cases”
This Section prescribes for the Court fees payable under the Act.

Clarifying the position, in respect of the proceedings arising on or before 31.12.2007, the Court
fees shall be payable at maximum Rs. 500. Such cases which are pending assessment, penalty,
appeal, they shall be decided under the provisions of UPTT Act. Further, matters arising on or
before 31.07.2007, the Court fee payable for first appeal shall be at maximum Rs. 500 as per
Section 32 of UPTT Act. Circular No.- Vidhi-1(1)-A-3-280-2007-08/1893/Commercial Tax dated
11.02.2008. ~

73. Transfer to defraud re , , during the pendency of any
proceedings under this A ny person. Hgoe IPay any tax or other dues
creates a charge on, or ) A fottpightly VAT/GST Lsw Reporter //
to him in favour of any j#tk W € of defrauding any such
tax or other dues, suc
respect of any tax or
completion of the said

Provided that 0
transferee in goo G PATIONZS. TAW 1‘3'0\'_‘1’.‘.‘-"7:' BII;AT!')!‘.'S

Emaii. nina

son as a result of the
pair the rights of a

(2) Nothing in sub-sec
a banking company a
X of 1949) or any otherad
Government by notification in'this'behalf.

ghdrge or transfer in favour of
pking Regulation Act, 1949 (Act
itution specified by the State

Short Comments
Section 73 “Transfer to defraud revenue void”

The section intends to stop the malpractice of transferring the property to another, particularly to
anyone of its family members, so as to defeat the recovery of any tax, fee, or other dues. This
provision is similar to section 53 of Transfer of property Act, 1882 which deals with ‘fraudulent
transfer’.

Doctrine of piercing the corporate veil

Department cannot be restrained from recovery of trade tax dues where transaction of transfer
was to avoid the recovery of trade tax dues. Doctrine of piercing the veil of corporate personality
is applicable in case where there is attempt is to avoid tax dues.

Reflex Industries vs. State of U.P. 2004 NTN (Vol. 25) 678
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One of the most important circumstance in which the veil has been lifted is the cases of fraud or
improper conduct of the promoters - Where dummy companies were incorporated by a promoter
and his family members to conceal profits and avoid tax liability, the separate entity of the
company has been ignored by looking through the veil and identifying those individuals who
have deviced such method for their own benefits.

Meekin Transmission Ltd. vs. State of U.P. & Ors. 2008 NTN (Vol. 36) (All.) 107
Transfer of movable property
Transfer in good faith and consideration — Question of fact to be decided by collector or TTO.
Anjan Ali and Another vs. S.T.0. 1997 NTN (Vol. 10) 170

Transfer in good faith and consideration is question of fact to be decided by Collector or TTO.
Objection filed should be entertained.

Anbhua Exports vs. D.M. Gautam Budh Nagar 1999 NTN (Vol. 15) 749

Heavy tax dues to be recovered from the husband of the petitioner who was a tenant of the land
belonging to the previous owner — Subsggue after the initiation of the recovery proceeding
ifi yner —The whole transaction was to
avoid tax recovery and the elg C present in the transaction —

3 3 in the present case as the

T Luw Reporter 4

®. 2004 NTN (Vol. 25) 678

Mere fact that the comp pr pubic revenue that by
itself would not invite the\dg Srciag eil and nt to ignore the statutory
corporate personality co : e irectors or shareholders
reSpOﬂSib'e personally ] NATIONAL LAW BOOK PUBLICATIONS

Emalil. ntn, m

008 NTN (Vol. 36) (All) 107

not earlier than six months from the date of issue of such notification:

€ Government is satisfied that
é may issue notification wherever
required under the provision of this-Act'so as to make it effective from a date

Provided that no notification having the effect of increasing the liability
to tax of a dealer shall be issued with retrospective effect under this

section.
Short Comments
Section 74: “Power to issue notifications”

It corresponds to section 25 of UPTT Act. it empowers the state government to issue
notifications but cannot be retrospective for more than 6 months.

The notification increasing the liability of tax of a dealer shall not be retrospectively brought into
force. The exemption granted under notification cannot be withdrawn with retrospective effect by
the subsequent notification.

State of U.P. vs. Deepak Fertilizers & Petrochemical Corpn Ltd. [2007] 7 VST 535 (SC)
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Though the power to issue notifications is inherent in the provisions of the Act but a specific
provision in this regard has subjected the power of State Government to issue notifications, by
Section 74. Notification increasing the liability of tax with retrospective effect is not valid.

Ashok and Brothers vs. State of U.P. 1997 NTN (Vol. 10) 132

75. Information to be furnished regarding change of business. If any dealer
to whom the provisions of sections 17 and 18 apply:-

(a) transfers his business or any part thereof by sale, lease, leave, license,
hire or in any other manner whatsoever, or otherwise disposes of his
business or any part thereof; or

(b) acquires any business, whether by purchase or otherwise; or

(c) effects or comes to know of any other change in the ownership or
constitution of his business; or

(d) discontinues his business or changes his place of business or
warehouse or opens a new place of business or warehouse; or

(e) changes the name, style g ature of his business or effects any
change in the class o gods in which he carries on his

business, as speci ” goistration; or
. NATION. S & VIEWS . .
() enters into par 8 fertwightls N ICST ar Lspncion regard to his business;

or

(g starts anew s either singly or jointly

(h) in the case of
change in the

a statute effects any

NATIONAL LAW BOOK PUBLICATIONS
Email. ntn, 1
\T

(i)  effects any cha
of registration cet
of the occurring of g0
authority in the form and

d in application for grant

e shall within thirty days

afotesaid, inform the registering
ay be prescribed.

[See Rules33, 72, 73]
Short Comments
Section 75: “Information to be furnished regarding change of business”

It is similar to Section 8-BB of erstwhile UPTT Act. Though, as earlier, this provision does not
provide for any adjudication or passing of an order by the assessing authority but is rather
informatory in nature.

76. Power to collect statistics. (1) The Commissioner may, by issuing a
circular or by publication in the news paper, direct that statistics be collected
relating to any matter under this Act.
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(2) Any officer authorised to collect statistics may, call upon all dealers or
class of dealers or a particular dealer to furnish such information,
returns or statements as may be required relating to any matter in
respect of which statistics are to be collected.

(3) Dealer shall be liable to furnish such information within the time
allowed.

[See Rules 72, 73]
Short Comments
Section 76: “Power to collect statistics”

This is a new provision which casts an obligation on dealers to furnish information, return or
statement. But such obligation shall be subject to the rights of the dealer under this Act as well
as the Constitution of India.

77. Tax to be first charge on property. Notwithstanding anything to the
contrary contained in any other law for the time being in force, any amount
payable by a dealer or any other person under this Act on account of tax, fee,
penalty or interest, shall be the e on the property of the dealer or
such person.

99[78. Board of State T 5. (1)The Stefe>Co@@ iment may, by notification,
establish with effect fro isisehaaalmbes® vecificc in the notification, a
Board to be known as tHe: to perform the functions
conferred on it, by or u ere under, consisting of
the following members:

(a) The Principal Chairperson
in Commercial ex. Officio
(b) Commissioner Co Member
ex. Officio
(c) Additional Commissio ercighlax, Uttar Member
Pradesh . ex. Officio
(d) Additional Director [Training], Commercial Tax, Uttar Member
Pradesh ex. Officio
(e) Joint Commissioner (sodh) Commercial Taxes Member
Headquarters Lucknow Secretary

ij] Additional Legal Remembrancer nominated by the Member
Principal Secretary and Legal Remembrancer to the
State Government

(9) An officer of the Finance Department not below the Member
rank of special secretary to be nominated by the
Principal Secretary to the Government of Uttar Pradesh
in the Finance Department

(h) | A person who has been a Professor of Economics of a Member
University, nominated by the State Government

% Substituted vide Noti. No. 497(2)/LXXIX-V-1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 28.02.09
(U.P. Act No. 11 of 2009).
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(V) A person who has been the Member of the Tribunal or Member
the Additional Commissioner, Commercial Taxes,
nominated by the State Government

() Two persons from amongst office bearers of the Members
recognized Trade Association nominated by the State
Government

(2) The Board shall be the apex advisory body regarding system of tax
collections, changes in the rate of tax, rules and procedures, promulgation
of schemes, notifications, orders and such other matters as the State
Government may from time to time assigned to it.

(3) The members referred to in clause (h) to (j) of sub-section-(1) shall be

entitled to get such facility or benefit and remuneration as may be
determined from time to time by the State Government.|

79. Power to make rules. (1) The State Government may make rules to carry
out the purposes of this Act.

(2)

(3)

In particular and without prejudice to the generality of the foregoing
powers, such rules may puso

all matters expresg d pthis Act to be prescribed;
the registration S a IReprtal o g es or purchase of goods
and the imposi##s [ ; ¢ sale for the purpose of

the determina or the be of assessment of tax

mig and the production of
NATIONAL LAW BOOK PUBLICATIONS ..
documents and LN atterTog person and examining

purpose of enforcing the pre $6f this Act;

generally regulating the procedure to be followed and the forms to be
adopted in proceedings under this Act;

refunds of amounts deposited under sub-section(1l) of Section 40 or
41, the procedure for such refunds and the period within which they
may be made;

the custody of the goods seized under this Act; and
the matters which are to be or may be prescribed,;

The power to make rules conferred by this section shall be subject to
condition of the rules being made after previous publication for a period
of not less than four weeks:
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Provided that if the State Government is satisfied that circumstances
exist which render it necessary for it to take immediate action, it may
make any rule without such previous publication.

4) All rules made under this section shall be published in the Gazette and
upon such publication shall have effect immediately as if enacted in this
Act.

80. Power to remove difficulties. (1) If any difficulty arises in giving effect to
the provisions of this Act, or by reason of anything contained in this Act to any
other enactment for the time being in force, the State Government may, as
occasion requires, by notified order direct that this Act shall have effect subject
to such adaptations, whether by way of modification, addition or omission, as it
may deem to be necessary and expedient.

Provided that no order under this sub-section shall be made after the
expiration of the period of two years from the date of commencement of
this Act.

(2) Provisions made by any order under sub-section (1) shall have the effect
as if effected in this Acigm order may be made so as to be
retrospective to any d he date of the commencement

of this Act. NATlol!m ;IIEWS

(3) Every order madegs
before both the Jfic
sub-section (1)
1904 shall app

Government un ,/w
@ 4

81. Repeal and saving Act, 1948 (U.P. Act No.
XV of 1948) (hereinafter geenbnireiciteniato as tie repealed enactment) is
hereby repealed.

laid, as soon as may be,
¢ and the provisions of
h General Clauses Act,
les made by the State

(2) Notwithstanding such

(a) any notification, rule, tre n; order or notice issued, or any
appointment or declaration made, or confiscation made, or any penalty
or fine imposed, any forfeiture, cancellation or any other thing done or
any action taken under the repealed enactment, and in force
immediately before such commencement shall, so far as it is not
inconsistent with the provisions of this Act, be deemed to have been
issued, made granted, done or taken under the corresponding
provisions of this Act.
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(3)

(4)

()

(6)

Section 81: “Repeal and saving’

any right, privilege, obligation or liability acquired, accrued or incurred
under the repealed Act, shall not be affected and !%/manufacturing
units] enjoying facility of moratorium for payment of tax under section
8 (2-A) of the said Act shall be entitled to claim moratorium for
payment of tax in accordance with provisions of section 42.

Any officer, authorised by the Commissioner under the repealed
enactment, to exercise powers under section 10-B and sub-section (6) of
section 13-A thereof, shall be deemed to have been authorised by the
Commissioner to exercise such powers under section 56 and sub-section
(7) of section 48 respectively.

Any order made or direction issued by the State Government or by the
Commissioner under the repealed Act, for carrying out purposes thereof,
to the extent the same are not inconsistent with the provisions of this
Act, shall be deemed to have been issued under the provisions of this
Act.

Any security or additional securlty, furnished under the provisions of the
repealed Act, shall be deemed or the purposes under this Act only
upon furnishing an ug be surety to this effect in the
prescribed form and T within days from the date of the
commencement of .mm* vIEWS

A fortnightly VAT/GST Law Reporter £
Provided that, igg#] [
the time for furnf

The mention ofg _ae q shall not be held to
prejudice or affe®® geners 6 of the Uttar Pradesh

WATIONAL LAW BOOK PUBI.ICAT]ONS
General Clauses Email 1tn ect of repeals.

g authority may extend

The UPTT Act, 1948 has now been repealed-an-and from 27.02.2008 by virtue of section 81(1)
of this Act.

As per Section 81(2)(a), any notification which has not been withdrawn and not inconsistent with
this Act, shall continue to remain in operation.

The terms not defined in this Section shall have meaning assigned to them under the UP
General Clauses Act, 1904.

Section 81(3) saves the Government Orders and Circulars issued by the State Government and
Commissioner, respectively. They shall continue, unless superseded or withdrawn.

Sub-section 6 of this Section takes within its fold Section 6 of the UP General Clauses Act, 1904.
Hence, certain matters not dealt with in this section but given in Section 6, shall also apply.

100 Substituted for the words “manufacturing units enjoying benefits of exemption from
payment of tax under section 4-A of the repealed Act or units” vide Noti. No. 497(2)/ LXXIX-V-
1-09-1 (ka) 7/2009 dt. 28.02.09 w.e.f. 1.1.2008 (U.P. Act No. 11 of 2009).
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82. Repeal and saving. (1) The Uttar Pradesh Value Added Tax Ordinance,
2007 (U. P. Ordinance No. 37 of 2007) is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action taken under
the Ordinance referred to in sub-section (1) shall be deemed to have
been done or taken under this Act as if the provisions of this Act were in
force at all material times.

NATIONAL'FARNEWS & VIEWS
A fortnightly VAT/GST Law Reporter

NATIONAL LAW BOOK PUBLICATIONS
Email. nty alefs@gmail:com
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